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INTRODUCTION
The claims

of plaintiff

United

Company ("United Park") alleging breach
aiding and abetting are the heart
barred by the Utah

of the case.

in 1975 and the action

later,

gan" ), Fidelity Bank

four

in 1988, against

defendants Morgan Guaranty

Trust Company

They are

Properties, Inc. ("PPI") (referred

the acts

was commenced
defendants and

others,

including

of New York ("Mor-

of Philadelphia ("Fidelity"),

feeder corporations Greater Properties,

Mines

of fiduciary duty and

later, in 1986, against

thirteen years

City

statute of limitations because

complained of occurred
eleven years

Park

and their

Inc. ("GPI") and Park

to collectively

as the

"Morgan defendants").*
This brief is confined in the main to the statute of
limitations defense.

As the District Court

twice made clear

at the argument below, that defense "is, without question, the
heart and soul" of the motions (R 7923 at 8, 65). The claims
against Morgan

and Fidelity

are the third and fourth. The

fifth, sixth and tenth claims are against GPI and PPI. The
eleventh claim

is against

all four

of these

United Park does not argue on this appeal that the

defendants.
District

* The feeder corporations GPI and PPI were formed solely for
the purpose of receiving ski lease revenues and owning the
base ski facility (United Park Brief ("UP Br.") 7 ) .

Court erred in dismissing
Affirmance of
would

bar

the fifth, sixth

the District

all

of

the

Court on

the limitations

remaining

Fidelity, GPI and PPI —

and tenth claims.

claims

against

ground
Morgan,

the third, fourth and eleventh.

The real dispute in this

lawsuit centers around the

steps taken by the various parties in 1975 in their efforts to
save

the

("GPCC").

financially

ailing

Concessions were

Greater

made by

all.

chose not to cancel the principal debt
amount of $5.4 million,
the principal debt

owing to them

ski lift

—

even though GPCC's $5.4
paid off

in full

$6 million in

future ski lift revenues.

wants to

value of

Because

increased dramatically
in a classical "sour

reform those

million debt to United

and the

United Park

agreed to cancel

from GPCC of

revenues have

now

Company

GPCC owed to it in the

since the 1975 agreements, United Park —
grapes" situation

City

While

Morgan and Fidelity

return for a percentage of
the uncertain

Park

agreements,
Park has been

United Park's

remaining properties has been enormously

extensive

enhanced as a result

of the improvement in the ski operations.*
JURISDICTIONAL STATEMENT
We agree with the jurisdictional statement in United
Park's brief.

* United Park's amended complaint sought, in the alternative,
rescission and termination of the agreements. United Park has
dropped those remedies on this appeal (UP Br. 63, fn. 25).
-2-

ISSUES FOR REVIEW
1.
granting

Did the District Court

summary

United Park

judgment

to

further discovery

abuse its discretion by

defendants

without

after United

Park

granting

had

ample

opportunity to conduct and did conduct extensive discovery?
2.

Was

it error

that an action commenced
statutue of limitations
Park arose

in 1975

given to independent

for the

District Court

to hold

in 1988 was barred

by the four-year

where the potential

claims of United

and notice

of the

potential claims

officers, directors and

was

stockholders of

United Park in 1975?
3.

Did the

third and fourth claims

District Court

err in

on the additional

dismissing the

ground that United

Park cannot selectively enforce parts of agreements by accepting benefits and reform other parts considered detrimental and
in dismissing the eleventh claim

because the predicate claims

had been dismissed?
STANDARDS OF REVIEW
We accept United
of review as being one

Park's statement of

of de novo review

the standards

with respect to the

grant of the motions seeking dismissal or summary judgment and
abuse of discretion with respect
but without United Park's

to the Rule 56(f) affidavit,

characterizations suggestive of the

result it seeks.

-3-

STATEMENT OF THE CASE
The Morgan defendants accept United Park's statement
of the

case appearing

at pages

exception of references on
quate discovery, alleged
alleged error and abuse

5-9 of

pages 8 and 9

its brief

the

to allegedly inade-

genuine issues of
of discretion of

with

material fact and

the District Court,

all of which should be disregarded.
STATEMENT OF FACTS
United Park's statement of
tory, and

the material

the facts is unsatisfac-

facts dispositive

of the

statute of

limitations issue are restated below.
The

following

facts

(except

material in the confirmatory footnote
2) are taken entirely

for

regular course of

business by United

minutes of United

Park director and

deposition

at the end of paragraph

from company documents

Park itself as exhibits and consisting

the

filed by United

of records kept in the
Park.

The

records are

stockholder meetings, an

annual report of United Park, a proxy statement of United Park
and a letter from
no time

a complaining stockholder.

has suggested

that the

minutes

reflect what occurred at the meetings

do

United Park at
not

accurately

or that the other docu-

ments are not what they purport to be.
The basics

of the

transaction challenged

in

this

action and the reason it came about, which are summarized here
at pages 5-13, are described in Note 3 to United Park's finan-

-4-

cial statements for 1975, prepared
ent accountants

Price Waterhouse

19-2 0 of United Park's
1975 (R 5526-27, A
by the

appearing at

pages

the Stockholders for

1 ) . * The transaction

is further amplified

statement of

It was

& Co.,

Annual Report to

United Park's

Romney, on pages 5-6 of that
2).

by United Park's independ-

then President,

Miles P.

same Annual Report (R 5512-L3, A

also described at

great length by

United Park's

Vice President, S.N. Cornwall, at United Park's Annual Meeting
of Stockholders on

May 27, 1975,

as shown by

the minutes of

that meeting (R 5926-31, A 3 pp. 4-9).
1.

In 1971

ski resort operation
water rights) for

United Park sold
on its

a price of

to defendant

property (together

with certain

about $6,126,000, payable

specified manner over a specified period
United Park also

GPCC a

leased surface rights

in a

(R 5526, A l p . 19).
to GPCC for

4 0 years

for a rental based on a percentage of ski lift revenues (id.)2.

During

April 30, 1975,

the fiscal

GPCC encountered

operating conditions

and was

year from

May 1,

very serious

in default

in the

1974

to

and difficult
payment

of

practically all of its debt (R 5512, A 3 p. 5 ) . It still owed
United Park about $4.6

million in principal of

chase price, as well as $787,000
1971, and its

projected debt

the 1971 pur-

on a loan made subsequent to

position at

April 30,

1975 in

unpaid principal and accrued interest was about $27 million (R

* "A11 references are to Addenda to this Brief.
-5-

5512, A 2 p. 5; R 5929, A 3 p. 7 ) . That included, in addition
to the above amounts owing to United Park, $6 million in notes
owing to banks

(virtually all to

Morgan and

Fidelity), $1.2

million owing to other stockholders of GPCC, $11.5 million due
on construction
million (R

loans, and

5512, A

staggering debt

2 p.

miscellaneous obligations
5; R

burden of

5927-29, A

GPCC placed

United Park's claims totalling $5.4
the 1971 purchase

price and the

in

3 pp.

of

5-7).

serious

$3
The

jeopardy

million plus interest for

subsequent loan.

In short,

GPCC was in desperate financial straits.*
3.
also by the

As shown by the stockholder meeting minutes and
Proxy Statement

dated September

3, 1975

(A 4 ) ,

GPCC's survival depended on injecting new capital, alleviating
its heavy debt burden,

and bringing in

in ski operations (R 5927-31, A 3 pp.
United Park's clear reason for helping
turing in 1975 was to

new personnel skilled
5-9; R 6663, A 4 p. 2 ) .
to work out a restruc-

salvage its still outstanding principal

* United Park's claim that GPCC in 1975 was not facing the
risk of bankruptcy (e.g., UP Br. 36) is belied not only by the
corporate minutes kept by United Park and by its 1975 Proxy
Statement (see paragraphs 5, 7, 8, 9, 12 below) but also by
the testimony of those with personal knowledge of the facts
(Gilbert Butler Deposition, R 7954 at 159; Donald Prell
Deposition, R 7921 at 16-17; Edgar B. Stern, Jr. Deposition, R
7938 at 123; Robert H. Volk Deposition, R 7953 at 16; Robert
Wells Deposition, R 7946 at 26-30, R 7947 at 300-01, R 7948 at
414-16; Clark Wilson Deposition, R 7950 at 122). Even United
Park's Secretary-Treasurer at the time of the transaction, E.
LaMar Osika, father of a principal United Park affiant below,
confirmed GPCC's "severe financial difficulties" (R 7944 at
28) .
-6-

claims of $5.4 million against
ing United Park

GPCC.

In the 1975 restructur-

protected its position

rights and claims against

by giving

GPCC in return

up certain

for other creditors

giving up rights and claims and putting in new money, together
with a new investor

putting in new equity

return for taking over United

of $1.3 million in

Park's common stock position in

GPCC (R 5927-31, A 3 pp. 5-9; R 6664-67, A 4 pp. 3-6).
4.

Specifically,

and preferred stock

United Park

gave up

positions and cancelled

its common

accrued interest

up to May 1, 1975 but retained its claims against GPCC for the
full principal amount of

about $5.4 million,

deferred payment schedule, and
percentage of ski
6664-65, A 4
extend the

retained the right

lift revenues (R

pp. 3-4). United

existing lease

2 0-year periods with
tially from 1/2%

with a somewhat

5929-30, A

to a small

3 pp.

Park also granted

of surface

rights

rentals to United

to 1-1/2% (R

7-8; R

options to

for

two

more

Park increased essen-

6665, A 4

p. 4).

Morgan and

Fidelity completely cancelled their notes and accrued intetrest
—

wiping

amount —

out that

debt of

nearly $6

million in

cancelled their stock interest

in $200,000 of new money, all

in future

in GPCC and also put

in exchange for a future annual

participation "starting at one
12 percent"

principal

percent and going

rental income

-7-

from

ski

up to about
lift

ticket

revenues (R 5928, A 3
from prior years

were fully known

had been receiving
Report, R 5499).

p. 6 ) . * At that

a share

ing everyone's cancellation

to United Park

of them

Other details

time the lift revenues
because it

(see, e.g.,

1974 Annual

of the restructuring, includ-

of accrued interest,

are recited

in the sources referred to above (A 1, 2 and 3 ) .
5.

At the

holders on May

Annual Meeting of

27, 1975

the Vice

S.N. Cornwall, who was also a
connected with

President of

The Anaconda

pages) of

gave a

Co. ("Anaconda"),

the restructuring

President David

(five

transaction to
the father

Bernolfo) and

now

Atlantic

Inc. ("ASARCO") (see R

lengthy description

(including Joseph Bernolfo,

United Park,

director of United Park and not

Richfield Company ("ARC0"), or ASARC0,
5485, 5509),

United Park's stock-

and

half

the stockholders

of United

concluded with

a

the

Park's now
following

remarks:
So, we were confronted as Directors
with this problem. We had a company
in which we had an investment which
was in a very serious financial
situation. We had the alternative
to go along and try to work out
this reorganization or refuse the
plan. If we refused the reorganization, I am afraid bankruptcy
would have been the result. We

* The actual maximum percent is 12 3/4%, as alleged in
paragraph 62(b) of the amended complaint (R 2790-91). 1% of
the ski lift revenues for the preceding year, 1974, would have
been $27,834 and 12 3/4%
would have been $354,883.50.
(Derived from par. 4, p. 3 of 1975 Proxy Statement — A 4.)
That is to be contrasted with the $6.2 million Morgan and
Fidelity gave up in return (id. par. 3, p. 5 ) .
-8-

gave that the most serious consideration. Bankruptcy would have
resulted in tremendous expense,
great uncertainty, and ultimately
greater loss to all involved . . . .
This is a serious proposal. It
is a complicated transaction. The
details have not all been finalized,
but as I have outlined it to you,
it is the view of your Directors
that we should go along with the
others on this restructuring of this
company. However, you will recall
that when our venture was first
undertaken with these people, it
was submitted to the shareholders
for their approval. It is our feeling
that with this substantial change
in our relationship with this resort
operation, your Directors should not
take full responsibility but that it
should be submitted to and acted upon
by the shareholders at a special
meeting . . . . It will be submitted
to you for your approval when embodied
in final form.
(R 5931, A 3 p.

9.)

There followed a

full discussion of the

subject (R 5932, A 3 p. 10).
6.
ing and on

Immediately following
the same day,

board of directors was

that stockholders7 meet-

a regular meeting

held.

Three out of

present were Messrs. Cornwall, Romney and

of United Park's
the six directors

Steele (R 5918, A 5

p. 1 ) . It is undisputed that none

of them was employed by or

connected with Anaconda or ASARCO.

In addition to serving as

directors, Mr. Romney was President

and Mr. Cornwall was Vice

President of
with Anaconda

United Park
or ASARCO,

and E.

L. Osika,

also unconnected

was Secretary-Treasurer

Park and also a stockholder (id.; R 5924, A 3 p. 2 ) .
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of

United

7.

A resolution

board meeting recognizing

was adopted at
that GPCC was

difficulty," there being due
struction lender)

the May

"in severe financial

to one creditor

$9,223,665, "with

27, 1975

group (the con-

no funds

available

for

payment of said amounts . . . ." (Id.) United Park's directors
adopted a

resolution

shareholder, to

giving

United

GPCC conveying

specified real

estate, notes,

to

Park's
the

consent,

as

construction

contracts and

a

lender

other items

in

return for cancellation of the various items of debt totalling
$9,223,665 (R 5919-21, A 5 pp. 2-4).
8.

The

mitted to United
to a

Notice of

proposed restructuring

was in

Park's stockholders for
Special Meeting

and

sub-

their vote pursuant

Proxy

September 3, 1975, which

was devoted to a

restructuring agreements

and the

with them (R

4 pp.

6662-67, A

fact

Statement

description of the

reasons for
1-6). All

dated

going

forward

stockholders were

invited to attend the Special Meeting, which was scheduled for
October 7,

1975.

meeting as being

The

Notice described

to vote on

the "disposition of

Park City Company stock owned by
turing of

the Company's

the purpose

of

the

the Greater

the Company and the restruc-

agreements with

Greater

Park

City

Company, as more particularly described in the Proxy Statement
dated September 2,
Proxy Statement set

1975" (R

6659, A

forth management's

proposed restructuring

was not

4, initial

page).

opinion that,

effected, "GPCC

The

if the

will not

be

able to meet its obligations to the Company or its other major

-10-

creditors and will not

in operation11

be able to continue

(R

6663, A 4 p. 2) .
9,

Prior

Stockholders the

to

the

scheduled

directors of

meeting on September

United

19, 1975 at

Special
Park

the

directors

again

impaired financial condition"

recognized

of GPCC

ing to

the Memorandum

regular

"seriously

inability "to

to this Company and
6 p. 2.)

The resolu-

negotiations and study" lead-

of Agreement,

attached to the resolution, and
ment that GPCC would not be

the

and its

. ." (R 5935, A

tion also recited the "extended

a

5934, A 6 p. 1 ) . By

meet its existing contractual obligations
to other creditors . .

held

of

which independent directors

Cornwall and Romney were both present (R
resolution

Meeting

a

copy

of

which

was

stated the opinion of manage-

able to "meet its obligations" or

"continue in operation" if the

proposed restructuring was not

effected, which in turn would result in consequences detrimental to United Park (.id.)the restructuring

to a

The

directors then resolved to put

vote of

the

stockholders

at

their

October 7, 1975 Special Meeting (R 5936, A 6 p. 3 ) .
10.

That

attended in person

Special
or by

shares, as well as by

Meeting

proxy by

of

62.4% of

Stockholders

was

the outstanding

two independent officers and directors,

Messrs. Cornwall and Romney (R 5939, A

7 p. 1 ) . At the meet-

ing President Romney explained that a letter had been received
by the board of directors from
ner, writing

on behalf

of a

an attorney named Jerome Gartlong-time stockholder,
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Timothy

Donath, demanding

adjournment of

letter (R 6669-82, A

the meeting.

8) made numerous

misleading statements and
asked Vice President

The

charges of unfairness,

conflicts of interest.

Cornwall to

letter to the stockholders, and

Gartner

explain the

Mr. Romney

Gartner demand

Mr. Cornwall summarized it as

follows (R 5940, A 7 p. 2):
a.

The letter is 14 pages in length.

b.

The letter says that United Park has not suffi-

ciently informed the shareholders in its Proxy Statement as to
the nature of

the transaction they

are about to

approve and

that the meeting should therefore be adjourned.
c.

The letter states that

transaction would

be "detrimental

Company" and the

letter includes a

the carrying out of the

to the

interests of

great many

this

statements of

Mr. Gartner's "reasons why he thought it was detrimental".
11.

After being informed by

Gartner letter, the

Mr. Cornwall about the

stockholders then heard

the President of

the new investor in GPCC describe the Gartner demand letter as
"quite a letter"

and as one

that compared

the restructuring

proposal to "Seward's folly in Alaska" (R 5942, A 7 p. 4).
12.
mously voted

The stockholders at
to deny

meeting (R

5943, A

minutes of

the

the Special Meeting unani-

Mr. Gartner's
7 p.

prior

5). Important

meeting

were

restructuring agreement and the risk
5943-44, A 7 pp. 5-6).

demand

read

to

adjourn

excerpts
relating

the

from

the

to

the

of bankruptcy of GPCC (R

Vice President Cornwall was commended

-12-

for "the extensive legal
writing the contracts
as for his

work he had done

in connection with

and other documents

involved", as well

"most outstanding and

the negotiation for
the resort."

valuable work .

and preparation

(R 5945,

A 7 p.7.)

agreements were put to

of the

. . during

restructuring of

Finally, the restructuring

a vote and adopted

by an overwhelming

vote, 96.4% of the shares represented (R 5946, A 7 p. 8 ) . *
13.

The above events occurred

in 1975.

The Morgan

defendants were sued in 1988.
SUMMARY OF ARGUMENT
1.

United Park

action, and defendants
covery requests.
ing schedule

has had massive

have complied with

for defendants'

motions.

the time defendants

papers and the time those motions
did not conduct further

Three

and

one-half

filed their motion

were heard, and United Park

discovery or request

relief from the

Instead, it opposed the motions with very extensive

papers and filed a short

Rule 56(f) affidavit containing only

conclusory assertions without
ther discovery.
tion in

United Park's dis-

United Park stipulated to an extended brief-

months passed between

schedule.

discovery in this

articulating any need

The District Court

refusing to

grant any

for fur-

did not abuse its discre-

further discovery

to

United

* Those minutes of the October 1975 action were unanimously
approved at the 1976 Annual Meeting ' of stockholders held on
May 25, 1976 (R 5953).
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Park.
2.

The underlying acts on

its third and fourth fiduciary
Fidelity occurred in

which United Park bases

duty claims against Morgan and

1975 when

the United

Park shareholders

approved the GPCC restructuring.

The

apply to those

if it did,

claims, and even

discovery rule does not

accrued in 1975.

The uncontroverted

1975 United Park,

through officers and

of

Anaconda

and

ASARCO

shareholders, knew or

and

wrongdoing in connection

evidence shows

also

should have

the claims still

directors independent
through

known of

with the GPCC

that in

independent

possible alleged

restructuring.

Since

the action was not commenced against Morgan and Fidelity until
1988, the

District Court

dismissing those

claims

properly granted
as

barred

by

the

summary

judgment

Utah

four-year

statute of limitations.
3.

To the extent the

third and fourth claims seek

reformation of the agreements, they were properly dismissed on
the additional

ground that

enforce portions of
at the

same time

eleventh claim

reform

for relief

what

it

detrimental.

Morgan defendants

because of the

and tenth claims,

The
to

by the District

dismissal of United

the only

might provide a predicate for the eleventh claim.

-14-

selectively

accepting benefits and

deems

against the

cannot

was properly dismissed

matter of law

Park's third, fourth

Park

the agreements by

reform certain leases
Court as a

United

claims that

ARGUMENT
I.

THERE IS NEITHER NEED NOR BASIS
FOR FURTHER DISCOVERY

The prominence and

vigor United

plea for additional discovery
the absence

of any

Park gives

in Point I of

genuine issue

to its

its brief attest

of material

fact

on

the

record before the Court.
More important,

the claimed

covery does not withstand analysis.
lated that the

after

receiving

Second, United Park

limitations issue

action was

commenced so

Third, there was

defendants7

Rule 56(f) affidavit

and it

motion

papers.

discovery, and

from the

has been

long after

no concrete

go forward

or request relief from that

has had massive

outset the

further dis-

First, United Park stipu-

dispositive motions should

did not conduct further discovery
stipulation

need for

obvious

the

showing by

because

challenged
United Park

that further discovery

the

events.
in its

would change the

result.
A.

United Park Stipulated to the
Scheduling of Defendants' Motions
It is misleading —

Court —

to argue

and

very unfair to the District

that it "abused its

defendants' motions before permitting
discovery."

(UP Br. 28). What United

discretion in granting
United Park to complete
Park leaves out is the

fact that, in addition to taking the discovery described below
and then filing extensive papers in opposition to the motions,
-15-

United Park

(through the

same counsel

now representing

it)

entered into a series of stipulations agreeing to the scheduling of dispositive motions by defendants.
The latest

of the

stipulations was

28, 1989 and is annexed as Addendum
stipulation, which

was executed

ference held before Judge

dated November

9 to this brief.

By that

following a

scheduling con-

Brian, United Park

agreed with the

defendants (and the agreement was

"so ordered" by Judge Brian

on December 7, 1989) that defendants' dispositive motions (the
ones now appealed from) should be

filed by December 22, 1989,

United Park's response

should be filed

by February

and any replies should

be filed by March

ment to be scheduled for a later date.
After defendants
had ample

time to

3, 1990, with argu-

(R 3 640-51, A 9 p. 2.)

filed their

conduct any

9, 1990,

motions, United

additional

discovery

Park
really

considered necessary.

Between the time defendants filed their

motions and

those motions

the time

one-half months passed.
further discovery or
reading defendants'

United Park

request relief
moving papers.

covery has been conducted, and
judgment is sought

motion for continuance.

failed to
from the
Where

three

and

initiate any
schedule after

substantial

the opportunity

has "ample time

do so," it is not an abuse

heard,

dis-

the party against whom summary

fails to take

further discovery when it

were

to conduct

and opportunity to

of discretion to deny a Rule 56(f)

See Downtown Athletic Club v. Horman,

740 P.2d 275, 278 (Utah Ct. App.

-16-

1987).

B.

United Park Has Had Extensive Discovery
and Filed Voluminous Papers in Opposition
to Defendants7 Motions
United Park

filed before

it could

argues that
obtain

or

defendants'
complete

motions

any

were

significant

discovery (UP Br. 8 ) . Quite the contrary, United Park has had
extensive discovery, both formal and informal, including
3,707 pages of depositions (2,394 taken by United Park itself).
1.

United Park Depositions
United Park

took the

indicated dates giving rise

following depositions

to the indicated

on the

number of tran-

script pages:
Number of
Tr. Pages

R Cite

Dates

Deponents

December 2, 3
10, 11, 1986

Clark L. Wilson

565

7930-32
7950-52

June 26, 27, 1987

Morris Scott
Woodland

275

7942-43

July 17, 1987

Maurice E. McGrath

August 5, 6, 1987

Edgar B. Stern, Jr.

314

7938-39

August 19, 1987

Nicholas Dante
Badami

445

7940-41

August 25, 26, 27
September 11,
1987

Robert Wells

600

December 15, 1987

Gilbert Butler

165

2.

30

(Not in record)

7946-49

7954

United Park Document Requests
In addition, United

Park obtained
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document produc-

tion from ARCO, ASARCO, GPCC, Morgan,
from certain non-parties
Park director.
10,000.

GPI and PPI, as well as

such as Clark

The documents

Also, thousands

produced number

of documents

Cott, Bagley, Cornwall & McCarthy
all parties for inspection

Wilson, former United
in excess

maintained by

of

the Van

firm were made available to

and copying.

United

Park did not

request documents from Fidelity, Royal Street or AMOT.
3.

Other Depositions
United Park

also attended

the depositions

of

the

following additional witnesses:
Number of
Tr. Pages

Dates

Deponents

May 7, 1987

Donald B. Prell

233

7921

May 11, 12, 13,
14, 1987
August 17, 1988

David W. Bernolfo

483

7933-37

May 20, 1987

Joseph S. Lesser

179

7955

June 23, 1987

Robert H. Volk

118

7953

July 8, 9, 1987

E. LaMar Osika

300

7944-45

In response to the motions
or for

summary judgment,

(not counting

deposition

by defendants to dismiss

United Park

consisting of 191 pages together

R Cite

filed

six

affidavits

with 1,793 pages of exhibits

transcripts)

(R

4729-6777).

The

papers that United Park placed

before District Judge Brian in

opposition to

motions totalled

the dispositive
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1,984 pages,

wholly apart from its 186-page

memorandum. The Judge, at oral

argument, referred to "the voluminous, unbelievably voluminous
nature of the documents submitted to the Court" (R 792 3 at 5 ) .
It was a classical attempt to make a court suspect there might
be genuine issues by overwhelming the court with papers.
C.

United Park Failed to Meet the Requirements
for Further Discovery Under Rule 56(f)
Under Utah

should be based

law the

determination under

on three considerations:

Park had "sufficient

time" to

Rule 56(f)

(1) whether United

use discovery

procedures; (2)

whether the Rule 56(f) affidavit is adequate or whether United
Park is

merely on

a "fishing

expedition"; and

(3)

whether

United Park was afforded an appropriate response to its timely
discovery procedures.

See

Downtown Athletic Club

v. Horman,

740 P.2d at 278.
As to
elapsed from

the first

the filing

consideration,
of the

original

filing of defendants' motions, and
was the

most obvious

defendants filed

issue of

their

three

complaint

years
to

the

the statute of limitations

all.

motions,

over

Moreover,

United

Park

even
had

after

time

to

initiate further discovery and failed to do so.
To justify its "abuse

of discretion" claims, United

Park relies on cases where the discovery was either incomplete
or non-existent and
the motions.

there was no

agreement to go

ahead with

Cox v. Winters, 678 P.2d 311 (Utah 1984); Strand

v. Associated Students

of Univ. of

-19-

Utah, 561 P.2d

191 (Utah

1977) . In

Cox a

defendant filed

a summary

judgment motion

while plaintiffs were in the midst of discovery and the defendant had not responded to

the plaintiff's interrogatories and

requests for admission

submitted about a

motion.

District Court had

granted the defen-

on a

less than

In Strand the

dants summary judgment

month prior

motion filed

to the

a month

after the complaint had been filed in a case involving complex
legal issues where there had been no discovery.
As

to

the

second

consideration,

affidavit must "articulate any material
the non-movant

intends to

pursue.

Ins. Co., 745 P.2d 838, 841
assertions that

Rule

Callioux

v.

is "'expected

resolution of defendant's

of a 'fishing expedition' for

56(f)

area of inquiry" that
Progressive

(Utah Ct. App. 1987).

further discovery

matter essential to

a

Conclusory
to

produce

motion' smacks

purely speculative facts." Id.

(citing Cox v. Winters, 678 P.2d 311, 314 (Utah 1984)).
The Rule
For example, the

56(f) affidavit

affidavit states that

been able to complete
such [defendants']
4 8 65).

It

motions

be material

respect to

sixth

deposition testimony

to

person

be

former

be deposed" (R

state in what

witnesses would

or

has not

heard."

(R

Anaconda

and

4865-66) . But the

way the testimony

of those

defendants' motions.
listed,

already fills
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test.

is necessary before

properly

six present

ASARCO officials who "must
affidavit does not

could

meet this

"United Park

all discovery that

then lists

the

did not

Clark

Wilson,

three volumes,

the

With
whose
Rule

56(f) affidavit states only

that the deposition

"needs to be

completed and a number of new matters and documents addressed"
(R 4866).
The Rule 56(f) affidavit also
of defendants7 reliance
"these two gentlemen
counsel, Steven

on the

must be

Leshin, to

knew about the 1975

question.
that he

Sears and

Steele affidavits,

deposed and

perhaps Cimmaron's

determine just

is immaterial

execution."
to the

Wheeler Sears specifically
was aware

of

believed as early as

what they

Resort Agreements and the

cumstances leading up to their
such testimony

states that, in light

the

1975

really

facts and cir-

(R 4866.)

statute of

Again,

limitations

stated in his affidavit

transactions

1981 with hindsight

and

that

he

that those transac-

tions had turned out poorly for United Park (R 4051-52).*
Similarly, Mr.
that he had been

Steele in

independent in his

his

affidavit

confirmed

decision-making and that

the United Park board had made its decision regarding the 1975
transaction only

after considerable

study and

discussion (R

4 3 75, pars. 3, 5 ) , and he added:
To this day, I believe that the 1970-71
and 1975 transactions were in the best interests
of UPCM, given the difficult conditions that
existed at the time with the actions of OPEC
and the existence of a recession.

* But he added that United Park "had agreed to the
tion", that he did not see any way to undo it, and
deal had in any event "tremendously enhanced" the
"thousands of acres" of property owned by United Park
4054).
-21-

transacthat the
value of
(R 4053,

(R 4 376, par. 7.)
745 P.2d at 841,

As the Court of Appeals stated in Callioux,
"[i]f the most

further discovery]

is a

that can be

chance to

statements or focus on demeanor,

hoped for [from

discredit

the

affiants'

no question of material fact

is presented."
The Rule 56(f)
necessary to depose
Husath, but

affidavit further claims

Jerome Gartner, Tully

does not

explain how

material to the statute of
to Sid Cornwall, the

Friedman and Merle

their testimony

limitations motions.

final witness United Park

cover, the Rule 56(f)

affidavit states only

"should also, if possible, agree

that it is

would

be

With respect
seeks to dis-

that the parties

upon some satisfactory means

of eliciting information from Sid Cornwall if this can be done
without jeopardizing his health."

(R 4866.)

As to the third consideration,
no showing that any
requests directed

United Park has made

defendant failed to
to it

or failed

deponents under its control.

answer any discovery

to provide

all requested

United Park's stipulation to the

timetable for these motions indicates just the opposite.
This action was
limitations expired

commenced long after

and, as

shown in

corporate records of United Park
sary to refute any
tolled.

Point

show what the

shareholders knew or had notice of,
change that.
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II

below,

the

demonstrate the facts neces-

claim that the statute

Those records

the period of

of limitations was

directors, officers and

and no further facts will

II.

THE DISTRICT COURT PROPERLY
HELD UNITED PARK'S THIRD AND
FOURTH CLAIMS TIME-BARRED

In its third
that Morgan and
(now ARCO)
owed to
Park.

claim for relief,

Fidelity induced, aided

and ASARCO

United Park

in breaches
as controlling

United Park alleges
and abetted Anaconda

of fiduciary

duties they

shareholders

of

United

The fourth claim of United Park alleges that Morgan and

Fidelity breached fiduciary duties they owed to United Park as
"co-venturers, de facto partners and co-shareholders in GPCC."
A.

The Third and Fourth Claims Filed Against
Morgan and Fidelity in 1988 Are Barred By
the Four-Year Statute of Limitations
As held by the District Court (R 7837, A 12, Conclu-

sions of Law, par. 3 ) , the third and fourth claims are subject
to Utah's

four-year statute

otherwise provided

for by

of limitations
law, Utah

for actions

Code Ann.

not

§78-12-25(3)

(1953, as amended) (A 10).
As a general rule the
to run

upon the

complete the

happening of

cause of

statute of limitations b€>gins
the last

action.

Becton

event

necessary

Dickinson and

to

Co. v.

Reese, 668 P.2d 1254, 1257 (Utah 1983); Myers v. McDonald, 635
P.2d at

84, 86

(Utah 1981).

Fidelity which allegedly
Park or

which were

Here, any

acts by

breached fiduciary duties

allegedly acts

to induce,

Morgan and
to United

aid and

abet

alleged breaches by Anaconda and ASARCO occurred no later than
October 7, 1975.

On

that date, by
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United Park's shareholder

vote the 1975 restructuring of
to which

Morgan and

GPCC, including the agreements

Fidelity are

party,

became

final

and

enforceable.
Therefore, unless

through the

exception the

alleged causes

of action

accrued at a

later date, this

and Fidelity

some 13

application of

some

are deemed

have

lawsuit, filed

years after

to

against Morgan

the underlying

acts

com-

plained of, is time-barred.
B.

The Discovery Rule is Inapplicable to
the Claims Against Morgan and Fidelity
An exception to

"discovery rule".

the otherwise

of limitations does not begin

the plaintiff learns

reasonable diligence should
give rise to

is the

Under the discovery rule, a cause of action

does not accrue and the statute
to run until

absolute bar

the cause

of or

in the

exercise of

have learned

of the

facts which

of action.

Klinger v.

Kightly, 791

P.2d 868, 869 (Utah 1990), citing Becton Dickinson and Myers.
Utah has recognized
in which

the discovery

three categories

rule will

of situations

be applied,

summarized as

follows in Klinger:
[W]here (1) the legislature has
adopted the discovery rule by statute;
(2) there is proof of concealment or
misleading by the defendant; and (3)
application of the general statute
of limitation rule would be
irrational or unjust.
791 P.2d at 872.
None

of

these

categories
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applies

to

Morgan

or

Fidelity.
rule

to

There is no statute
the

Fidelity.

third

and

that would apply the discovery

fourth

The three-year

claims

rule.

§78-12-27 (1953)
Anaconda and

and the District

Morgan and

United Park and
were

subject

that they

§78-12-25(3) (A

to that

7836-37, A 12, Conclusions of Law,

Fidelity

the

of United Park,

were subject

were

never

therefore the District
to

for actions

incorporate the discovery

ASARCO were stockholders

Court held

or

a corporation, Utah Code

(A 11) does

statute of limitations (R
par. 2).

Morgan

statute of limitations

against directors or stockholders of
Ann.

against

four-year

10) (actions

stockholders

Court held

statute

not otherwise

of

of

that they

limitations,

provided for

by

law), which does not incorporate the discovery rule.
As to its third and fourth claims against Morgan and
Fidelity, United Park apparently seeks to come within category
(2) or category (3)

set forth in Klinqer.

Stewart v. K&S Co.,

Inc., 591 P.2d 433,

United Park cites
435 (Utah 1979), for

the proposition that the discovery rule applies where there is
a fiduciary relationship (UP Br. 3 0).
"it could

not discover

claims until

and assert

United Park argues that

its breach

August 1985, both because

controlled United Park

and the

of

fiduciary

Anaconda and

other defendants

ASARCO

were impli-

cated in the wrongdoing and because they concealed information
about

their

wrongdoing

from

United

Park's

outside

shareholders" (UP Br. 29, fn. 9).
Morgan and Fidelity, whose
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primary relationship was

as a creditor

of GPCC, have

not been shown

to have

had any

fiduciary relationship with United Park in connection with the
restructuring transaction or to have aided others in breaching
any fiduciary duty.
are not enough.

Mere allegations in the amended complaint

United Park has

not made

a showing

of the

control of United Park

by Anaconda and ASARCO

or of conceal-

ment or implication in

wrongdoing that would

invoke the dis-

covery rule as against Morgan and Fidelity.
C.

Even Applying the Discovery Rule, the
Claims Against Morgan and Fidelity Still
Accrued in 1975 and Were Barred Under
the Four-Year Statute
Even if the

discovery rule

were invoked,

it would

make no difference.
1.

United Park Received Notice of Possible
Claims in 1975 Through its Independent
Officers and Directors and Stockholders

The statute of
in 1975

because, as

that time

the District

the independent

knowledge" of

limitations still

Court expressly

United Park

the restructuring

commenced running
found, at

directors

transaction and

"had

full

United Park

shareholders "had actual knowledge of the restructuring plan .
. . or

they were put

person of ordinary

on notice of

facts which would

prudence to discover

ing" (R 7825, 7827,

lead a

the alleged wrongdo-

7836-37, A 12, Findings

pars. 11, 20 and

see Conclusion par. 2).
Such a

test was

recently applied
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by the

Court of

Appeals in Webb
12, 13,

v. R.O.A. General,

Inc., 152 Utah

(Utah

Jan. 10,

P.2d

court relied for
this Court in
Co., 191 P.

the basic

Jones Mining
426, 429 (Utah

Ct. App.
test on
Co. v.

Adv. Rep.

1991).

the earlier

decision of

Cardiff Mining

1920), which

That

& Milling

stated the

test as

follows:
A party is charged with a duty to
discover "when he was apprised
of such facts and circumstances
with respect thereto as would put
a person of ordinary intelligence
and prudence upon inguiry."
152 Utah Adv. Rep. at 13.
Plaintiff is a corporation.

A corporation receives

notice of possible claims through its independent officers and
directors or through notice to its class of shareholders.

See

International Railways of Central America v. United Fruit Co.,
373 F.2d 408,
F.2d 79,

88

Mitchell &

414 (2d Cir.
(2d

Cir.

Co., 727

1967); Armstrong v.

1983);

Mosesian

v.

F.2d 873,

879 (9th

Cir.

McAlpin, 699

Peat,

Marwick,

1984),

cert,

denied, 469 U.S. 932 (1984); Interlake Porsche & Audi, Inc. v.
Bucholz, 728 P.2d 597,

607 (Wash. App.

1986), review denied,

107 Wash. 2d 1022 (1987).
A review of the above

cases illustrates those prin-

ciples and leads inescapably to the conclusion that, if either
the independent officers and
class of shareholders

directors of United

knew or should

have known

claims, United Park is bound by the same notice.
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Park or its
of possible

International Railways was an
of a motion for partial summary
of limitations, like

parent of the directors
statute.

Judge

judgment based on the statute

the motions here.

strenuously that domination

The plaintiff argued

and control by

of the railway

Friendly

appeal from the grant

for

the

the fruit company

subsidiary tolled the
Second

Circuit

first

expressed the applicable law as follows:
. . . once the facts giving rise to
possible liability are known, the plaintiff
must effectively negate the possibility that
an informed stockholder or director could
have induced the corporation to sue.
373 F.2d at 414.
Judge Friendly then held for
any tolling ended
went onto

at least

the nine-member

when three
board of

a unanimous court that
independent directors

the subsidiary

in 1959,

stating:
Since IRCA has not met its burden of
demonstrating that, after the election
of the three independent directors in
1959, UF had such "full, complete and
exclusive control" as to rule out the
possibility of a corporate suit against
it, on the demand of a stockholder or
director, for antitrust violations the
facts giving rise to which had become
well-known, any tolling of the statute
ended at least by that time.
Id. at 416.
Here, as in International

Railways, the transaction

was known to three independent directors in 1975.
there was

no "full,

complete and

-28-

Here, also,

exclusive control"

of the

board of

directors so

corporate suit on the

as to

rule out

the possibility

demand of a stockholder

Here, the "possible liability"
and misrepresentation was

at the meeting, which

or a director.

for unfairness, non-disclosure

made known to

the October 7, 1975 meeting

of a

the directors before

and described to the stockholders

all stockholders were invited

to and a

majority attended in person or by proxy.
In Armstrong
trict Court's grant

the Second

of a motion

limitations grounds, again

Circuit affirmed
to dismiss the

like the

the Dis-

complaint on

motion here.

The issue

was also one of tolling based on an allegedly dominated board,
as well as whether the
to avoid

the tolling

Railways, the Court

stockholders were on sufficient notice
principle.

of Appeals pointed

exception to the statute could
carried his

Relying

burden of

out that

showing full,

effect that the
effect as knowledge

court concluded
holding that,

that the
by

Growth's shareholders . . .

exclusive

699 F.2d at 87.
an 1879 Supreme Court

"means of knowledge
itself."

District Court

exercising

the tolling

complete and

The court in Armstrong guoted

same thing in

International

not apply unless the plaintiff

control of the directors and officers.

decision to the

on

reasonable

Id. at

had not

are the
88.

The

erred

"in

diligence,

Capital

could have discovered the alleged

fraudulent conduct more than

two years prior to

instant action was brought."

Id.
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the time the

In the case at
of the outline

bar, the notice

of the transaction

letter condemning

the transaction

to the stockholders

and of the

Gartner demand

fully meet

the test

laid

down in the Armstrong case.
In Mosesian the
of International
directed

Ninth Circuit followed

Railways and

verdict

dismissing

affirmed the
an

action

the holding

District Court/s
by

a

company's

bankruptcy trustees on the ground that the trustees had failed
to show domination of the

company's directors and officers so

as to toll the statute of

limitations.

court held that it

727 F.2d at 879.

was proper to reject

hearsay evidence and

to insist on "admissible evidence of domination.11
Interlake dealt with charges of
fiduciary duty

and whether

prevent a tolling of
text.
in the

there was

case at

bar was

abandoned in the

sufficient

be inferred if the

due diligence,

notice

to

in that con-

even as to fraud (which
the 1986

1988 amended complaint)

of the fraud will
exercise of

alleged in

Id.

fraud and breach of

the statute of limitations

The Washington court held that

The

complaint

but

"[a]ctual knowledge

aggrieved party, by the

could have

discovered it."

728

P.2d at 607. The court added that "[t]he same rule applies in
an action for fraud involving a fiduciary relation."
Turning to the notice question,
lake held that

one director knew

exercise of due diligence

the court in Inter-

facts in 1979

could have led to

alleged wrongdoing, and that his

-30-

Id.

which by the

discovery of the

knowledge "is imputed to the

corporation."

Id.

Quoting

from an earlier

Washington deci-

sion, the court said:
"Notice sufficient to excite attention
and put a person on guard or to call
for an inquiry is notice of everything
to which such inquiry might lead."
Id.
Holding that the claim was

barred by limitations in

1979, the court concluded:
. . . even in an action for fraud
where a fiduciary relation exists,
the burden is upon the plaintiff
to show that the facts constituting
the fraud were not discovered or
could not have been discovered until
within 3 years prior to the commencement of the action.
Id. at 608.
From the

uncontested

corporate records kept in
United Park

which it

facts

(facts

based

the ordinary course

had itself

on

the

of business by

placed before

the District

Court) it is clear there were officers and directors of United
Park not employed by or connected
had knowledge

in 1975

vehement charges
disclosure.

both of

the transaction

of unfairness,

It is also clear

1975 of the transaction
being attacked

by

nondisclosure.

For both

United Park knew

with Anaconda or ASARCO who
of
and

the
non-

that stockholders were aware in

stockholder

notice that it was
for

reasons, either of

or should have

claims at least no later

misrepresentation

and were on clear

another

and

unfairness

and

which is enough,

known of the

possibility of

than the special stockholder's meet-
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ing of October 7, 1975.
2.

United Park's Contention that its
Directors Cornwall, Steele and Romney
Were Controlled by Anaconda and
ASARCO is Unsupported

United Park contends
and Romney,

the three

employed by or
trolled by

that Messrs.

United Park

directors

connected with Anaconda

them and

were not

Cornwall, Steele
who

were

or ASARCO,

not

were con-

independent because

they

had

"prior or existing relationships with Anaconda and ASARCO" (UP
Br. 44).
As to Mr.

Cornwall, United

Park first

states that

the Van Cott, Bagley, Cornwall & McCarthy firm from which Mr.
Cornwall had retired in 1969 had acted as counsel for Anaconda
and United Park
counsel for
during the

for many years,

United Park,

that the law

Royal

restructuring of

Street,

GPCC in

"conflicts" were not disclosed in
statement and "precluded

GPCC

1975,

defendant in

Cornwall from

involved in this
ment.

His

and

none

transaction prior to

retirement in

before United Park sold

1969 (R

and

Anaconda

that

asserting a

Cornwall's former

this action,

and

these

the September 2, 1975 proxy

behalf of United, even if he knew about it."
However, Mr.

firm served as

of

claim on

(UP Br. 45.)

law firm
those

is not

clients

a

was

Mr. Cornwall's retire-

7942 at

9) was

two years

the ski resort operation

to GPCC and

six years before the

restructuring of GPCC which

is the sub-

ject of this action.

(R

5526, A l p . 19.)
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Thus, there is no

relationship between the merits of this action and the subject
matter of

any representation

firm prior to

of Anaconda

by Mr.

and that

firm could

his retirement,

Cornwall's
not have

received any confidential information from Anaconda related to
this action prior to

his retirement.

never in "a position where
that his

former client

Since

Mr. Cornwall was

he could have received information

might reasonably

have

assumed

[he]

would withhold from his present client", he was an independent
director of

United

Park

free

instituted against Anaconda
connection with

the 1975

to

cause

an

and others for
transaction.

action

to

be

any wrongdoing in

See

Christensen

v.

U.S.D. Court for Cent. D. of Cal., 844 F.2d 694, 698 (9th Cir.
1988) .
As to Mr.

Steele, United

Park states

(without any

supporting citation) that he was president of a bank which had
a long-standing banking relationship with Anaconda and ASARCO,
and further states that under

the 1975 Resort Agreements AMOT

had guaranteed a loan from his bank

to GPCC (UP Br. 45).

those are merely banking relationships.
that Anaconda, ASARCO or
and control Mr. Steele
Park adds —

GPCC were in a
as a director of

in pure speculation —

have known the contents of the
letter" and

bases it

As

to

Mr.

That is no indication
position to dominate
United Park.

United

that Mr. Steele "may never

Proxy Statement or the Gartner

solely on

present at two meetings.

But

the fact

that

he

was

not

he

"had

(UP Br. 45.)

Romney,

United
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Park

says

longstanding business relationships with Anaconda and ASARCO."
(UP Br. 44-45.)

United Park says

only that he

was a mining

consultant and former director of the Utah Mining Association,
which is

no

evidence

that

Mr.

Romney

was

controlled

by

Anaconda or ASARCO.
Finally, United Park contends
and Romney were

implicated in the

that Messrs. Cornwall

alleged wrongdoing because

they approved the "false and misleading" proxy statement, took
active roles

in assuring

shareholder approval,

shareholder meeting to proceed,
Anaconda and ASARCO,
shareholders
45-46.)

to

following "instructions" from

and communicated with

dissuade

them

directed the

from

Gartner and other

opposition.

(UP Br.

There is no evidence that Messrs. Cornwall and Romney

acted on any "instructions" from
of the other charges

Anaconda or ASARCO, and none

made by United Park

tion that Messrs. Cornwall

support any allega-

and Romney were

acting other than

as independent officers and directors in the best interests of
United Park.

They were doing just what corporate officers and

directors are expected to do.
United Park's
conjecture," which

are not

judgment motion. Hooper
642 P.2d

745, 746

contentions boil

down to

sufficient to

defeat

Water Improvement District

(Utah 1982).

This

Court

"hope
a

and

summary

v. Reeve,

rejected

that

approach in Hooper, characterizing it as "anathema to the very
purpose of the Motion for
contention and fact

Summary Judgment process of sifting

to determine if

-34-

the latter has

any sub-

stance." Id.
United Park

argues that

reasonable inferences and

it

But the inferences

entitled

that the District

resolved the facts and inferences
46).

was

to

all

Court improperly

against United Park (UP Br.

that United Park

asked the District

Court to draw from the facts were not reasonable and therefore
were properly

rejected by

the District

Court.

Holland

v.

Columbia Iron Mining Co., 293 P.2d 700 (Utah 1956).
In Holland

the

plaintiff

interest in certain mining claims
for $100,000.

corporate

The

three-fourths

had agreed to pay the

for their

one-fourth interest

plaintiff brought an

action charging the

defendants

individual defendants

his

to the corporate defendants

The corporate defendants

individual defendants $284,000
in the claims.

sold

with
in the

conspiring

with

one

fraudulent concealment

of

the

of

the

amount being paid for the one-fourth interest in the claims.
This Court

affirmed the

summary judgment dismissing
defendants.

The opinion

District Court's

the action against

is so apt

it deserves

length:
But we do not feel that appellants
can be permitted to draw favorable
inferences from these facts.
Inferences are made for the purpose
of aiding reason, not to override
it. Maggio v. Zeits, 33 U.S. 56,
68 S. Ct. 401, 92 L. Ed. 476.
Inferences are nothing more than
probable or natural explanations
of facts. 20 Am. Jur. 164, citing,
inter alia, Kenney v. Washington
-35-

grant of

the corporate
quotation at

Properties, 76 App. D.C. 43, 128
F.2d 612, 146 A.L.R. 1. And see
Neblett v. Elliott, supra. Common
sense and reason dictate that evil
inferences should not be permitted
to be drawn from routine business
transactions where there are no
other circumstances. To hold otherwise would throw the door open for
an attack on each and every transaction
that one might enter into. Every vendor
who might feel aggrieved because he
wasn't paid enough money for his property
should not be permitted to come into
court and have his case submitted to
the trier of the facts merely because
it is subseguently ascertained that he
made a bad bargain.
293 P.2d at 702 (emphasis added).
Like the plaintiff in Holland, United Park made what
it now says was a bad bargain.
which it is not —

Such a belief even if true —

is insufficient to block summary judgment.

The conclusion

properly reached

not affected by authority to the

by Judge

Brian is

effect that causes of action

by a corporation against its directors do not accrue while the
culpable directors constitute

a majority of

the board.

e.g., FSLIC v.

Williams, 599 F.

Supp. 1184, 1193-95

1984).

first place, the

fact that a

In the

board runs the company does not
or a

stockholder could

action to

be taken

reasoned authorities

when he

(D. Md.

majority of the

mean that a minority director

discover
finds

are those

Ninth Circuit and other
ing a showing of

not

See,

wrongdoing

wrongdoing.

of the

Second

or

compel

The

better

Circuit,

the

jurisdictions discussed above reguir-

full, complete and exclusive
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control of the

board of directors

before the statute

tolled.

director like

"A single

proceed in the courts."

of limitations

a single

Curtis,

can be

stockholder could

Receiver v. Connly, 2 57 U.S.

260, 264 (1921).
In the second place, it was not just the independent
directors but also the class of stockholders who had notice of
the facts

giving rise

to potential

liability,

and

so

any

Anaconda

and

stockholder could have sued on behalf of the company.
In the

third place,

by

April

ASARCO nominees no longer constituted
(R 4113).

The action

Fidelity until

was not

1988, six

1982

a majority of the board

commenced against

years

later

and

Morgan and

therefore

still

beyond the limitations period.

The 1975 transactions had been

reviewed in 1981 by Wheeler M.

Sears, who was President and a

director of United
and he had

Park independent

discussed the matter

of Anaconda

and ASARCO,

with the United

Park board,

including independent director Hugh Leach (R 4051-53, pars. 3,
4, 7 ) . Both Mr. Sears

and Mr. Leach were

still on the board

in 1982 when Anaconda and ASARCO lost their majority, and they
continued to serve on the board until 1985 (R 4051, par. 3 ) .
Finally, by
complaint in 1986

the time

(against defendants

defendants), there were no
who had been directors
(R 4110

14).

somehow been

If

United Park

other than

longer any directors

at the time of

Messrs. Cornwall,

controlled by

filed its

the Morgan
on its board

the 1975 restructuring
Romney

Anaconda or
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first

and

ASARCO to

Steele

had

the point

where they could not act independently and therefore failed in
their duties as directors, one would have expected to see them
named as defendants.
3.

Not surprisingly, they were not.

United Park's Contention that Defendants
Misrepresented and Concealed Information
is Refuted by the Gartner Letter

United Park also

argues (UP Br.

dants misrepresented and concealed
argument is flatly refuted by

34-44) that defen-

material information.

The

the disclosure to the independ-

ent officers and directors and to the class of stockholders of
the Gartner letter that challenged the transaction on numerous
grounds.

The Gartner letter was

who asked for it and was

available to any stockholder

described to the stockholders (1) as

calling the 1975 transactions "detrimental to the interests of
the Company" for

many reasons, (2)

materials for non-disclosure;

as challenging

and (3) as

the proxy

demanding postpone-

ment of the vote (R 5940, A 7 p. 2).
The

independent

officers

shareholders were clearly told

and

directors

enough, in the

and

the

words of Jones

Mining, to put them "upon inquiry", and in the words of Interlake, to

"excite attention"

and put

them "on

were therefore chargeable

with what they

had asked

of the

to see

a copy

indeed, the independent directors

guard".

would know

letter and

had read

had read it and

They

if they
it —

one of the

stockholders (through his attorney) wrote it.
United Park argues

that the Gartner
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letter did not

give the shareholders
(UP Br. 43). But

knowledge of the

fiduciary duty claims

full details of any

alleged wrongdoing are

not required to commence the running of the statute of limitations.

Otherwise, a

plaintiff could always

find some detail

to allege as support for the tolling of limitations.

In Webb,

supra, the Utah Court of Appeals affirmed the District Court's
grant of summary judgment dismissing

on limitations grounds a

corporation's

transaction

counterclaim

that

a

involved

a

breach of fiduciary duty by the plaintiff director, stating:
[I]t is undisputed that [the board
and its successor] knew of the
arrangement . . . by at least 1981.
It is not necessary that they then
learned all the details of that
transaction, but only that they had
enough information to be on notice
of a possible wrong.
152 Utah Adv.
338, 343

Rep. at 14.

(2d Cir.

Accord Klein

1970) (the

await appellant's leisurely
the alleged scheme");
Idaho 546,

511 P.2d

knowledge are
Laramie Rivers
statute began

discovery of the

828, 829

Co., 490
to run

statutory period

Nancy Lee Mines,

equivalent

v. Bower,

to

actual

P.2d 1062,

when the

"[does]

Harrison, 95

(the

knowledge");
1065

not

full details of

Inc. v.

(Idaho 1973)

421 F.2d

(Wyo.

transaction was

"means

of

Mason

v.

1971)

(the

challenged);

Sabre Farms, Inc. v. Jordan, 717 P.2d 156, 159 (Ore. 1986)

("a

plaintiff need not know every fact").
Another case directly
685 F.

Supp. 354

on point

(S.D.N.Y. 1988),
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is Zola

where the

v. Gordon,

District Court

granted motions to

dismiss on the

ground of

limitations and

held:
Stated another way, in cases involving
fiduciary relationships, tolling
ceases to work to a plaintiff's
benefit when the plaintiff possesses
sufficient facts that he must engage
in some inquiry, and he fails to
live up to this obligation. The
plaintiffs bear the burden of
demonstrating that they exercised
due diligence and reasonable care.
Id. at 365.
Judge Conboy addressed

the argument United

Park is

making here:
What plaintiffs really argue for
is a standard of actual knowledge.
The law is otherwise.
*

*

*

All that is necessary to cause the
tolling period to cease is for
there to be reason to suspect the
probability of any manner of
wrongdoing.
*

*

*

Due diligence is a standard of
constructive knowledge. Particulars
of the wrongdoing are uncovered
through investigation.
Id. at 367.
Judge Conboy then considered the type of showing the
plaintiffs had made

in their attempt

to justify

tolling and

held that a showing of "concrete particulars" by the plaintiff
was necessary to

justify the tolling

action, concluding:
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of an

otherwise barred

These plaintiffs present no facts
demonstrating that a genuine issue
exists as to whether they exercised
due diligence.
Id. at 370.
Moreover, the

concealment asserted

was allegedly effected in

the September 2,

(UP Br.

34-38)

1975 proxy state-

ment and otherwise by United Park's management at that time —
not by Morgan

or Fidelity.

A

plaintiff may not

use alleged

fraudulent concealment by one defendant as a basis for tolling
the statute of

limitations against another

defendant who did

not engage in affirmative acts to conceal. O'Brien v. National
Property Analysis Partners,
1989), citing

Greenfield

719 F.

v.

Supp. 222,

Kanwitz,

87

232 (S.D.N.Y.

F.R.D.

129,

132

(S.D.N.Y. 1980).
No arguments of control, concealment, misrepresentation or fiduciary duty can overcome

the plain facts —

putable facts

United

—

that

there

were

officers (Messrs. Romney, Cornwall

of the

independent

and Osika) and independent

directors (Messrs. Romney, Cornwall and
not only

Park

indis-

Steele) aware in 1975

restructuring agreements

but

also

of

the

vehement and lengthy charges of unfairness, misrepresentations
and conflicts

of interest

made by

Mr. Gartner

in his

demand letter, long before this action was commenced.

1975

That is

dispositive of the matter, without more.
Here, however, there is more.
that the shareholders were told of
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It is also undisputed

that letter at the October

7, 1975 meeting

—

the letter

informed that it said that
informed about

the

was not concealed

transaction,

that

the

transaction

and that it should

the shareholders were chargeable with
a copy of

was

not be entered

into, as United Park concedes (UP Br. 38-44).

class of shareholders is

and were

the shareholders were inadequately

detrimental to United Park

they had asked for

—

That means that

what they would know if

the letter.

The

also sufficient by

notice to the

itself to defeat

any tolling argument.
4.

There Are No Fact Questions that
Would Bar Summary Judgment

United Park argues that the notice and other limitations issues

involve

"fact

questions

judgment seldom appropriate"

(UP Br.

specious both because the very
to avoid trial
fact and

where there

because the

that

render

33). That

summary

argument is

purpose of summary judgment is

is no

genuine issue

limitations issue

of material

can arise

either on

motion or at trial.
If the claim is stale, the sooner that is determined
the better.

The

motion, in addition
strong, are legion.
Inc., 627 F.2d 1036
623 (7th Cir.

cases

applying

the

limitations

to Webb, International
See, e.g., Aldrich

v. A.H.

on

Railways and Arm-

v. McCulloch Props.,

(10th Cir. 1980); Clift

1987); Sellers

bar

v. UAW, 818 F.2d

Robins Co.,

Inc., 715

F.2d 1559 (11th Cir. 1983); Brush v. Olivo, 81 A.D.2d 852, 438
N.Y.S.2d 857 (N.Y. Sup. Ct., App.
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Div., 2d Dept. 1981); Nancy

Lee Mines, Inc. v. Harrison, 95 Idaho 546, 511 P.2d 828 (Idaho
1973); Mason v. Laramie Rivers C o M

490 P.2d 1062 (Wyo. 1971).

Significantly, in Zola, supra,
for reargument

on the

express ground

that

issue was a fact question for the jury.
that argument in a

the plaintiffs moved
the

limitations

Judge Conboy rejected

separate decision. Zola v.

Gordon, 701 F.

Supp. 66, 67-68 (S.D.N.Y. 1988).
The cases
show that

cited by

factual issues

judgment are inapposite

United Park

concerning notice

to "excite

Washington Corp.,

appraisal of

low did not put him on notice as
representations that

the

(D.C.

Riddell

Cir.

his shares

1989)

was too

had

been

independently

in connection with its preparation);

Mosesian v. Peat, Marwick,

Mitchell & Co., 727

(9th Cir. 1984), cert, denied,
did

Riddell v.

a matter of law of the false

appraisal

prepared or of any fraud

financial problems

E.g.,

1480, 1494-95

(plaintiff's suspicion that

plaintiffs who

put them "upon inquiry" or "on

attention."

866 F.2d

31-3 3) to

preclude summary

because they involved

were not told nearly enough to
guard" or

(UP Br.

not

F.2d 873, 878

469 U.S. 932 (1984) (company's
necessarily

suggest

accounting

fraud); Washington v. Baenziger, 673 F. Supp. 1478, 1485 (N.D.
Cal. 1987) (plaintiff's execution
income tax return
did not

and firing of

establish when

of investment documents and
defendant investment advisor

plaintiff should

have known

alleged

acts of nondisclosure by other defendants who sold him investments) ; Admiralty Fund v.

Hugh Johnson & Co.,
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677 F.2d 1301,

1309-10 (9th Cir.

1982) (record did

not even

support defen-

dant's assertions that plaintiff received key documents).
D.

Strong Policy Considerations Justify
Application of the Limitations Bar
There are strong reasons

applying statutes
interest by

of

well-rooted in history for

limitations.

protecting not

They

only the

courts from stale litigation.

As

serve

parties

the

but

public

also

the

stated by the Supreme Court

in Guaranty Trust Company v. United

States, 304 U.S. 126, 136

(1938) :
It has long been regarded by this Court . . .
as a meritorious defense, in itself serving
a public interest.
Statutes of

limitation

"are

justice by preventing surprises through
that have

been allowed

lost, memories

have faded,

Myers v. McDonald, 635

A

Express Agency,

can be taken

of faded memories

portray Park

City in

resort.

United Park

until evidence

and witnesses

good example of

1975 as

has

Inc., 321

U.S. 342,

advantage that

"world

struggle to
class"

constant reference

supposedly highly successful resort as of

been

Order of Railroad

the unfair

a booming

promote

have disappeared."

is United Park's

does this by

to

the revival of claims

P.2d at 86, quoting

Telegraphers v. Railway
348-49 (1944).

to slumber

designed

ski

to the

1975 (UP Br. 1, 13,

14, 17, 19, 34, 35-36, 41, 51, 65-66) and also by stating that
the resort "had earned

$1 million in profit"

preceding two seasons (UP Br. 35-36).
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for each of the

But that is
resort in 1975.

a false

picture of

the Park

City ski

To establish the "profit" figure, United Park

relies on an adjusted financial

statement that actually shows

a net loss of $2,146,108 for the year ended September 30, 1973
and a net loss

of $966,149 for seven

1974 (R 6390).

United Park's

in fact

an "Adjusted

interest expense,

months ending April 30,

supposed $1 million "profit" is

Net Income"

figure

depreciation expense,

after

eliminating

amortization expense

and construction losses (id.).
Moreover, it
Aspen, Vail and
City ski area

is admitted

(UP Br.

Disney all considered
in 1975

and all

18-19, 61)

investing in

walked away

that

the Park

from it,

as did

Snowmass and Breckenridge (R 7921 at 110). A witness cited by
United Park (Br.

18-19) said that

in the 1973-74

"it wasn't just Park City, everybody

ski season

had a problem in the ski

industry the year before "(R 7921 at 111). GPCC is a successful ski resort company

today, but in 1975

it was debt-ridden

and in serious financial trouble.
Even if there were valid claims —
—

they

have slumbered

affirm the District
because of

the clear

much too

long.

Court's holding on
notice given

and there are not

This

Court

should

the limitations issue

not only

to

independent

officers and directors but also to stockholders thirteen years
before the action was commenced against Morgan and Fidelity.
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III. THE THIRD AND FOURTH CLAIMS ARE BARRED
ON ADDITIONAL GROUNDS TO THE EXTENT THAT
THEY SEEK REFORMATION AND THE ELEVENTH
CLAIM WAS PROPERLY DISMISSED BECAUSE
THE PREDICATE CLAIMS WERE DISMISSED
United Park's

third and

fourth claims

for

relief

also were held barred by the District Court to the extent that
they seek

to reform

Conclusion 7)•

the Resort

The dismissal

Park's continued acceptance of
mance of

the agreements

Agreements (R
is proper

and

reformation were filed and because of

(R 7834-35, A

of

12,

United

after

claims

for

payment in full by GPCC

land and water purchase agreements

12, Findings 55-58).

may not selectively accept what
is detrimental. See

because

A

benefits and continued perfor-

both before

and Royal Street under the

7838,

A party to

an agreement

is beneficial and reform what

Lawson v. Woodmen

of the World,

53 P.2d

432, 435 (Utah 1936).
The

eleventh

claim

for

relief

against

Morgan,

Fidelity, GPI and PPI seeks to reform certain leases (R 2835).
The District Court

correctly concluded

dismissal of United Park's
for such

relief (the

claims that might

third, fourth

eleventh claim for relief

that, because

provide a basis

and tenth

must also be dismissed

of law (R 7839-40, A 12, Conclusion 11).

of the

claims),

the

as a matter

CONCLUSION
For the reasons set forth above, the judgment of the
District Court should be affirmed.
DATED this 15th day of February, 1991.
PARSONS BEHLE & LATIMER
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UNITED PARK CITY
MINES COMPANY

other than a general provision for amortization of the book value df mines and mining
claims.
Income Taxes —
Deferred income taxes include amounts estimated to be payable as proceeds from
the sale of the resort property are collected (see Note 4) and, in 1974, the amount payable on insurance proceeds received as a result of fire damage to a certain mining plant
and equipment.
Statutory depletion of mines and mining claims is recognized for income tax
purposes.

NOTE 2 — Mining operations of the Company:
From inception, the Company had conducted mining operations on properties owned
in Utah. Effective August 1, 1970 the Company leased all of the mining property and
equipment to Park City Ventures, a joint venture of The Anaconda Company and American
Smelting and Refining Company, both substantial stockholders of the Company. The
lease term extends to December 31, 1995 (with an option to renew for an additional
25 years). The lessee may terminate the lease at any time upon 180 days written notice.
The lease provides for a royalty to the Company of one-third of the profits determined,
on a cumulative basis, from the operation of the mining properties, with nonrefundable
advances against such amounts of $35,000 per quarter with additional advances of 10%
of the profits, if any, on an annual basis. As defined in the lease agreement profits consist of the gross sale of minerals less all costs attributable to mining, including, lor purposes of determining cumulative profits, all development expenditures. For the year
ended December 31, 1975, lease operations resulted in a mining loss of approximately
$2,800,000. The total cumulative mining loss as defined in the lease agreement from
inception thru December 31, 1975 totalled approximately $16,400,000. Operations from
August 1, 1970 to April 30, 1975 consisted entirely of exploration, rehabilitation and
development. In May, 1975, Park City Ventures completed construction of a concentrator enabling full scale production to commence.

NOTE 3 — Resort operations of the Company:
In 1963, the Company began a resort operation on a portion of its properties. In
1971, the resort was sold to Greater Park City Company for $5,626,885 with $952,258
received at closing and the balance due in annual installments of not less than $314,627
on January 1, 1974 and not less than $350,000 beginning January 1. 1975 with interest
at 7% payable monthly. The Company also sold water rights for $500,000 payable within
90 days after the above sales price had been fully paid with interest at 6% payable
monthly. Greater Park City Company also assumed a mortgage loan of $47,691 on a
portion of the property. The Company also leased the remaining surface rights to
Greater Park City Company for a term of 20 years (with an option to renew for an additional 20 years) for a rental based on ski lift revenues.
19
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As part of the agreement for sale of the resort properties, the Company received
an option, exercisable over 3 years, to purchase 900,000 shares of preferred stock and
900,000 shares of common stock of Greater Park City Company in units of one share
of preferred and one share of common at a purchase price ranging from $1 01 per unit
to $1 15 per unit. In 1972 the Company exercised one-third of its options at a cost of
$303,000 Another one-third was exercised on February 9, 1973 at a cost of $324 000
In July 1973, Greater Park City Company issued an additional 169,416 shares of its stock
The Company did not purchase any of this issue thus diluting its interest in Greater Park
City Company from 33% to 30% On February 8, 1974, the Company exercised the remaining one-third of its option at a cost of $345,000 which increased its investment in
Greater Park City to 39 4% Accordingly, this investment was accounted for under the
equity method by recording as a charge to income the Company's equity in Greater Park
City's net loss as incurred Recurring losses by Greater Park City Company resulted in
a reduction of the carrying value of the investment to zero in 1974
In July, 1974 Greater Park City Company borrowed $2,000,000 from its shareholders.
The loan was advanced by the shareholders in proportion to their ownership interest,
was secured by certain lands and a building and provided for interest at the prime rate
as defined in the loan agreement The Company's share of the loan was $787,040 As
of December 31, 1974 Greater Park City Company was in default on the agreement for
sale in the resort properties, water rights agreement and the shareholder's loan.
In October, 1975 Greater Park City Company underwent reorganization, obtained
additional financing and restructured payment terms on outstanding debt in order to
continue in operation. As part of the reorganization, the preferred stock held by the
Company was redeemed by Greater Park City Company and the common stock held
by the Company was acquired by Alpme Meadows of Tahoe, Inc. along with the stock
of certain other shareholders, together aggregating 80% of the shares outstanding.
The restructuring of debt affected the amounts owed to the Company as follows:
(1) All unpaid interest from October 1, 1974 to May 1,1975 was cancelled; such
interest had not been accrued by the Company,
(2) annual principal payments of $350,000 on the resort sale due in 1975, 1976
and 1977 were deferred by extending the life of the agreement by three years to
January 1,1989,
(3) payments on the shareholder's loan due April 30, 1975 were deferred with
$350,000 due January 1, 1990 and $437,040 due January 1, 1991 and the rate of
Interest on this loan was fixed at 7%.
In addition to restructuring the terms of debt obligations, the Company granted options
to Greater Park Cfty Company to extend its origmaf 20-year tease on the surface rights
for 3 additional 20-year periods with increased rental during such periods of extension.
Greater Park City Company is currently nneeting its debt and recurring operating
obligations and, in management's opinion, properties held as security are in excess of
the amounts due.
20
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Tab 2

UNITED PARK CITY
MINES COMPANY

PARK CITY RESORT — GREATER PARK CITY COMPANY
By mid-1975 Greater Park City Company (GPCC), as operator of the Park City Ski
Resort, was unable to meet its existing contractual obligations and to obtain financing
adequate to carry on its business and resort activities. On June 23, 1975, the principal
creditors and stockholders of GPCC entered into an agreement providing terms and
conditions for adjustments of the assets and liabilities of GPCC.
The projected debt position at April 30, 1975, including unpaid and accrued interest
and principal, totaled approximately $27 million. This consisted of the following debts
to stockholders: $4.6 million due United Park on its basic land purchase and water
rights agreements, $6 million in subordinated notes to Morgan Guaranty Trust Company
of New York, The Fidelity Bank and Unionamerica, Inc., and $2 million in stockholder
notes, of which $.8 million was owing to United Park; construction loans of $11.5 million;
and miscellaneous obligations of $3 million. Real estate sales in 1974 were well below
projections; interest rates had increased appreciably; there were problems in obtaining
all necessary local and federal governmental permits for construction and sale; and,
the 1974-1975 ski season was adversely affected by lack of snow until mid-December.
Unionamerica, Inc., a stockholder, acquired mortgaged real estate, trust deeds,
notes, contracts, prepaid water connections and personal property for cancellation of
debt and accrued interest owed to it by GPCC.
United Park retained the land and water purchase contracts with GPCC as originally
provided but agreed to cancel accrued interest to May 1, 1975 and defer resumption of
payments on the principal to January 1, 1978. United Park agreed to two additional 20year extensions of the surface ski leases with increasing rental payments. A second
note was issued to United Park for the unpaid balance of its stockholder loan to GPCC
to be paid in two installments following payment of the land purchase agreement, which
note will bear interest at 7 percent annually. Alpine Meadows of Tahoe, Inc. acquired the
GPCC common stock held by United Park. GPCC redeemed the preferred stock held by
United Park. Alpine Meadows of Tahoe, Inc. became the majority stockholder in the
reconstructed resort company and operator of the resort.
Royal Street Corporation assumed certain obligations of GPCC and disposed of its
interests and stock in GPCC. Royal Street Land Company was organized and has a contract with GPCC for purchase of developable real estate not used in the resort operation.
Morgan and Fidelity Banks cancelled their subordinated notes and stockholder notes
with accrued interest. In return for this, the banks will participate in rental income from
ski lift ticket revenues.
GPCC was obligated under leaseback commitments to a nonstockholder investment
company. The agreement was cancelled with certain third party financing agreements
arranged and some GPCC commitments to complete improvements.
Moana Corporation, a privately owned hotel management firm, assumed operation
and management of condominiums.
Alpine Meadows of Tahoe, Inc. agreed to make an equity investment of $1.3 million
in GPCC over a five-month period, provided that Alpine would become an 80 percent
stockholder in GPCC, that all the agreements were to be completed by October 31,1975,
5
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and the contribution of capital would result in a balance sheet showing liabilities not in
excess of $5.7 million. The program was completed on schedule, and United Park stockholders approved the transaction at a special meeting held October 7, 1975.
All agreements involving United Park shall continue to be discharged by GPCC. All
funds payable to United Park are received and disbursed through an escrow agreement
with the First Security Bank of Utah.
Alpine assumed management at Park City in May, 1975, and advanced the first installment of the commitment of capital funds. In addition to assuming the ongoing operating costs, Alpine, through GPCC, invested $450,000 in capital expenditures from May 1,
1975 through January 31, 1976. This included $200,000 to rebuild the Thaynes lift.
Twenty-seven chairs were added to the Prospector lift and the capacity increased to
1,200 skiers per hour. All other lifts were inspected, repaired and some improvements
added. The Pay Day ski run has been lighted for night skiing since 1967. Lights were
added this year to First Time, and the two runs operate seven nights per week. Use
of night skimg facilities has tripled this year.
Comparison of Resort Operating Statistics through February
as Reported to United Park by GPCC
1975/1976
Season

1974/1975
Season

210,900

165,200

$1,813,000

$1,257,000

$220,000

$118,000

$9.00

$8.50

Skier Days
Ticket Sales
Season Pass Sales
Lift Ticket Price

Ski school revenues have increased 38 percent this season. All food services are leased
to independent operators, and a Mid-Mountain Lodge was opened by the Summit House,
lessee. The operators of ski equipment sales and rental facilities report increased business and revenues as does the Kinderhaus that watches the youngsters and permits
families to enjoy the sport.
GPCC has been able to make substantial reductions in lift indebtedness and other
resort loans. Remaining debt is principally that to United Park under the land and water
rights purchase agreement and the stockholder loan.
These improved results by the new management have been helped by an early
snowfall with the resort opening a week before Thanksgiving, 1975, the lack of adequate
snow in California and Colorado, and the 6 percent increase in the lift ticket price.
The 18-hole golf course for the first time operated at a profit during the 1975 season,
with improvements in grounds continuing and additional golf carts purchased. The tennis
courts are under lease to a tennis professional.
6
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Tab 3

Minutes of the Annual Meeting of
Stockholders of United Park City Mines
Company, a Delaware corporation, held at
the office of the Company, 309 Kearns
Building, Salt Lake City, Utah, on
Tuesday, the 27th day of May, 1975 at
10:30 o'clock in the forenoon.
The meeting was called to order by the President, Mr, Miles P. Romney,
who acted as temporary Chairman.

Mr. E. L, Osika acted as temporary Secretary.

The President requested that all shareholders who had not already done
so sign the register and indicate whether they were voting by proxy or in person.
The President then requested the Secretary to canvass the stockholders present in
person and by proxy to determine if a quorum were present.
The President accepted from the Secretary an affidavit stating that the
notice of annual meeting, proxy and proxy statement had been mailed to all stockholders of record as of April 9, 1975, and a certified list of shareholders as of
the close of business on April 9, 1975.

The President ordered the said documents

filed in the permanent records of the Company.
The Secretary reported the following stockholders of record present,
the number of shares represented in person and by proxy, and the total number of
shares represented, as follows:
In Person:
Name
Joe Bernolfo,
Representing Bamberger
Investment Company
Bert K. Bullock
Reed A. Bullock
Plato Christopolous
S. N. Cornwall
Angelo Crescenzo
John Faurkas
Patricia M. Hoist
John C. Hoist
Vernon Jones
Gordon I. Kirby
Vick Marinich

Shares

4,500

100
2,600

Name

Shares

Earl H. Martin
Miriam McFadden

Robert

600

Moelher

Charles Nate
Given C. Nate
Jack E. North
E. L. Osika
Ernest Praggastis
Miles P. Romney
Janet B. Sander
Harold J. Steele
Arlyn J. Styler
Robert Van Evera
William J. Walker
Lee Wendelboe
John G. Woodmansee

1,700

600

Total Shares in Person

10,100

By Proxy:
Miles P. Romney & E. L. Osika
Total Shares Represented in Person
and by Proxy (74X of outstanding
5,400,755 shares)

3,989,829

3,996,904

Others Present:
Karl Almquist
Frank Allen
Richard C. Andrew
Niles J. Andrus
Leslie J. Battey
Mick Coleaaides
Nelda DeYesso
Pasquale DeYesso
Audrey Gleason
J. W. Perry
Ted Piper
Stuart Pett
Pete Karaglamls
Kris Laulias
Lee C. Travis
DeWitt Van Evera
Clark L. Wilson
Robert W. Woody
V e m Wyllie
The President accepted the Secretary's Report as to stockholders present in person and by proxy and declared a quorum present, the meeting duly
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convened and opened to transact business.
Mr. Miles P. Romney and Mr. E. L. Osika were duly elected to the offices of Chairman and Secretary of the meeting, respectively.
The President stated the next order of business would be to approve
the minutes of the Annual Meeting of Stockholders held May 28, 1974.
A motion was duly made, seconded, and unanimously carried that the
reading of the minutes be dispensed with and that they stand approved as written.
The Chairman called for nominations for the election of seven members
of the Board of Directors to act for the ensuing year.
The following persons were nominated for the office of director by
Lee C. Travis:
Niles J. Andrus
S. N. Cornwall
J. E. A. MacDonald
Miles P. Romney
Harold J. Steele
Lee C. Travis
Clark L. Wilson
The nominations were seconded by Mr. Niles J. Andrus.
With no further nominations being made, it was duly moved, seconded,
and unanimously carried that the nominations be closed.

The President called

for a vote and requested the Secretary to tabulate same.
The Secretary reported that each nominee received more than the requisite number of votes for election, as follows:
Nilea J. Andrus
S. N. Cornwall
J. E. A. MacDonald
Miles P. Romney
Harold J. Steele
Lee C* Travis
Clark L. Wilson

3,984,874 Shares
3,986,429
"
3,986,429
3,987,729
"
3,986,429
3,984,874
3,987,729

The Chairman thereupon announced that the foregoing named persons were elected
members of the Board of Directors for the ensuing year.

The President stated that the Annual Report for 1974 was forwarded to
all shareholders of record as of April 9, 1975, and that additional copies were
available.

He also seated that the Report of Operations for the first quarter

of 1975 was distributed to those attending this meeting.
The Chairman introduced Mr. Karl Almquist, Partner and Mr. Frank Allen,
Audit Manager, of Price Waterhouse & Co., this Company's independent accountants.
Mr. Almquist stated that the financial statements contained in the
Company's Annual Report for 1974 were prepared in accordance with generally
accepted auditing standards and that he was prepared to answer any questions
the shareholders might have.
The Chairman asked if there were any questions regarding the financial
statements.

There were no questions.

The Chairman introduced Mr. S. N. Cornwall, Vice President and Director of the Company, and called on him to report on the statue of Greater Park
City Company.

Mr. Cornwall's statement was as follows:

"No representative of the resort company is here today, so we will report in general terms the situation with respect to the resort company and the
relationship between United Park City Mines Company and the resort company.

You

have doubtleaa read some of the Information which haa appeared in the preiia with
respect to the reorganization of the resort company, and there la and haa been a
great deal of rumor and speculation circulating as to the statue of the resort
company and the operating reaults which it may achieve and its difficulty.

I'll

give you a brief statement of the present situation and alao the moves which are
being made to restructure that company.

As you know, this company has spent

literally millions of dollars in the Park City area since they came here and has
developed a very fine and credible resort area in Park City and haa actually
changed the whole face of Park City.

However, these operations have not been
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profitable to this date.

During the last fiscal year, which was from May 1,

1974 to April 30, 1975, the resort company encountered very serious and difficult operating conditions, and these resulted in a further sharp decline in the
earnings of the resort company.

Without detailing these problems, the situation

on April 30 was substantially this:

the resort company was in default in the

payment of practically all of its internal debt, which constituted most of the
debt of the company.

The situation was so extremely serious in a financial way

that steps were necessary to restructure the company and to see if a plan could
be formulated whereby it could get on a sound basis.
were extended over a wide range.

The efforts in this respect

A number of proposals were received and con-

sidered, but the one proposal which seemed to afford the greatest promise and
had the greatest feasibility was that presented by a company called Alpine
Meadows, which is headed by two gentlemen, Mr. Badami, who has had wide experience in financial matters and has constructed a successful ski operation at
Alpine Meadows, and Mr. Ray Johnson, raised in this area, who is his financial
officer.

The ultimate purpose of this reorganization and the essential object

of the reorganization was to relieve the company of a debt burden which was so
great that they were unable to carry it.

I'll consider in a brief way the debt

which was the most serious burden and what was proposed in that connection.

The

most serious debt burden arose from the construction of condominium units, and
particularly the condominiums constructed during the last year called Park Avenue
Condominiums, which are on the right side as you enter the resort.

That construc-

tion and most of the other mortgage construction was financed by Western Mortgage
Corporation, subsidiary of Unionamerica, Inc.

That total debt is in the range of

$11,900,000, so the essential object was to get rid of that debt, and the proposal was made that the company convey to Unionamerica the mortgaged property to
satisfy this debt.

Essentially, it waa simply a matter of turning property over
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to Unionamerica and cancelling the debt.
covered by the Unionamerica mortgages.

This includes essentially all property

The Park Avenue Condominiums constitute

about half of that debt.
•The next item of debt involved $6 million of subordinated notes which
were held principally by a New York and a Pennsylvania Bank.
were held by others.

The program on these notes was this:

Some of the notes
the notes would be

surrendered and the banks and holders of the notes would take in lieu of their
notes a participation in ski revenue from the ski operations • That revenue is
on a graduated scale starting with one percent and going up to about 12 percent.
The indebtedness would be wiped out in this way.
•The next indebtedness was to the Royal Street people.
to finance the operations of the resort company.

They had helped

The biggest piece of help was

in a loan from the Chase Manhattan Bank of $1,500,000, which was guaranteed by
Royal Street.

The obligation was primarily that of the Resort Company, with

Royal Street guaranteeing the loan.

Royal Street had some of the subordinated

notes, they had a management contract with an accrued indebtedness of about
$360,000, and they had a part of a shareholder's loan.

This last item requires

some explanation.
,9

In the summer of last year, the resort company waa badly in need of

caah and a proposal waa made that the principal shareholders of the resort company make a loan to the company in the total amount of $2 million, and each
shareholder would participate to the extent of its share ownership.

That loan

waa made and secured by a second mortgage on the resort ticket building, and a
first mortgage on some surrounding land.

Royal Street took part of that mortgage.

The proposal with respect to Royal Street was this:

Royal Street would undertake

to see to the payment of the Chase Manhattan Bank loan by assuming that debt as a
direct obligation; they would cancel their share of the stockholder's loan; cancel
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their share of the subordinated notes; and cancel their contract for management.
In exchange for that, Royal Street would receive the interest of the resort company in certain undeveloped properties in the resort area which they would take,
form a new company, and try to work their way out of that,
"Let's now turn to our company.
arrangements with the resort company.

Our company had several financial

Ve had sold certain of the property to

the resort company on long-term contract, with interest payable monthly and
principal annually.

There was a balance due on this contract of about $3,900,000.

In addition to this, the mining company had agreed to sell to the resort company
certain water rights, which were not necessary to the operation of the mining company as such, for $500,000, payable at the end of the real estate contract.

In

addition, United Park City Mines Company advanced its share of the stockholder's
loan, which amounted to $787,000.

Finally, the mining company made a lease with

the resort company for skiing rights on the high ground of the mountain in the
back area of the company's ownership.
left on it.

That lease has about 35 years of time

The lease provides for payment of one percent of ski revenues up to

the first $100,000, and one-half of one percent over $100,000.

We also had an

investment in stock in the resort company purchased over a period of time, preferred and common, amounting to $972,000.
United Park City Mines Company:

on the main contract, interest was in default

from September, 1974 until May 1, 1975.
terest.

Here is the proposal with respect to

It was proposed that we cancel that in-

All other creditors were cancelling Interest during the same period.

In addition, It was proposed that we defer principal payments on that contract
for a three-year period.

Interest payments would accrue as of May 1, 1975 and

would be paid on closing.

On the water rights contract, we would also cancel

interest from September, 1974 to May, 1975.

On our stockholder's loan, we would

likewise cancel interest from September to May.

Interest on those three items
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amounts to about $250,000.

With respect to the stockholder's loan, the princi-

pal amount of $787,000 would be added to and secured by our main real estate contract.

However, keeping the principal payments on the main contract at the pres-

ent level, it would take 2k more years to pay out the additional $787,000, so
with the three-year extension on the principal first stated and 2k additional
years, the effect would be to extend the date of the principal contract about
5% years.

On the lease of the mountain area for skiing purposes, we would grant

the resort company options for two additional 20-year periods.

On this arrange-

ment, however, if the options were taken, the rent on the first $100,000 would
on the first period go from one percent to two percent and one percent above
$100,000.

If the option on the second period were taken, rent would go from two

percent to three percent on the first $100,000 and two percent above $100,000.
With respect to our stock investment, we would sell that stock for a nominal
amount and we would not have stock ownership in the company thereafter.

So, to

summarize, we would cancel interest on the three items, which would amount to
about $250,000.

We would extend principal for three years on the main contract.

We would convert the indebtedness on the stockholder's loan into the main contract, which would extend that an additional 2% years, so we would have made a
total extension of 5k years.

We would grant options for extension on the lease

of the skiing area for two 20-year periods.

If the venture, as restructured,

were profitable, we vould participate in the additional profit because increased
volume of ski operations vould generate more cash for us.

No default was made

in payment of the lease rental on the lease during the last current year, and
that amounted to about $9,600.
pany.

We would cancel our stock ownership in the com-

So, looking at the whole picture with each of these creditors making these

concessions, the balance sheet of the new reconstructed company vould show a deficit vhen this vas accomplished of about $1,300,000.

-8-

Mr. Badaml and his people
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have agreed that they would put in $1,300,000 into equity between May and
November of this year to overcome that deficit.
this reorganization.

That is about the picture of

Mr. Badamifs people would have about 80 percent of the

stock in the resort company and Unionamerica 20 percent.
as Directors with this problem.

So, we were confronted

We had a company in which we had an investment

which was in a very serious financial situation.

We had the alternative to go

along and try to work out this reorganization or refuse the plan.

If we refused

the reorganization, I am afraid bankruptcy would have been the result.
that the most serious consideration.

We gave

Bankruptcy would have resulted in tremendous

expense, great uncertainty, and ultimately greater loss to all involved.

With

respect to the interest, we have treated that as a bad debt and have not paid
current tax on that debt.

With respect to our stock investment, we show nothing

on our balance sheet for the value of that investment; however, it has not been
charged off for tax purposes.

If it is sold for a nominal value, I am informed

that we would have the opportunity to take a loss credit, which might be in the
range of $250,000.

This is a serious proposal.

It is a complicated transaction.

The details have not all been finalized, but as I have outlined it to you, it is
the view of your Directors that we should go along with the others on this restructuring of this company.

However, you will recall that when our venture was

first undertaken with these people, It was submitted to the shareholders for
their approval.

It is our feeling that with this substantial change in our re-

lationship with this resort operation, your Directors should not take full responsibility but that it should be submitted to and acted upon by the shareholders
at a special meeting.

This is something which will involve not only delay but

substantial expense to this company; however, we believe that this is a proposal
which should receive your support.

It will be submitted to you for your approval

when embodied in final form.19
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A full discussion followed regarding the proposed reorganization of
the resort company as outlined by Mr. Cornwall.
The Chairman introduced Mr. Clark L. Wilson, a Director of this company
and General Manager of Park City Ventures.
Mr. Wilson gave a brief report on the operations of Park City Ventures
and stated that the Ontario Mill was placed in operation on a trial basis during
April of 1975, with production at about 50 percent of the

projected capacity

during May.
A full discussion was held regarding the operations of Park City
Ventures.
A motion was made by Mr. Kir by, seconded by Mr. Chris topolous, and
unanimously carried that the Park City Ventures management be complimented for
completion of a difficult development, rehabilitation, and construction program.
No further business appearing, upon motion duly made, seconded, and
unanimously carried, the meeting adjourned.

Secretary
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Tab 4

PROXY
SPECIAL MEETING OF STOCKHOLDERS OF
UNITED PARK CITY MEN
COMPANY
Thia Prosy « Solicited oo Bebalf of ibe Maaagaaaaot for Tke
Spoetai Meetaauj to Be Held oo October 7, 1975
KNOW ALL MEN BY THESE PRESENTS. that the undersigned stockholder of the
United Park City Mines Company, a Delaware Corporation (the "Company"), constitutes and
appoints Miles P. Romney and E. L Osika. or either of them, the true and lawful attorneys.
agents and proxies of the undersigned with full powers of substitution and revocauon. for and tn
the name, place and stead of the undersigned, to vow upon and act with respect to all the shares
of Capital Stock of the Company, standing in the name of the undersigned or with respen to
which the undersigned is entitled to vote and act. at the Special Meeting of Stockholders of the
Company to be held at the office of the Company. 309 Kearns Building. Salt Lake City. Utah, on
October 7, 1975. at 10:30 o clock m the iorenoon (Mountain Daylight Time), and at any and all
adjournments thereof, with all the powers the undersigned would possess if then and :nere personally present, and especially to vote:
D FOE
The disposition of the Greater Park City Company stock owned by the
Company and the restructuring of the Company's agreements with Greater
Q AGAINST Park City Company, as more particularly described in the Proxy Statement
dated September 2. 1975.
THE SHAKES REPRESENTED BY THIS PROXY VILL BE VOTED FOR THE DISPOSITION OF THE STOCK AND THE RESTRUCTURING, UNLESS OTHERWISE INDICATED. Further powers are delegated by this Proxy to the above attorney*, agents, and
(Overj
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proxies to vote the share* of the undersigned for the transaction of any and all other
bnainoae which may properly eocoe before the meeting.
The undersigned hereby revokes any proxy or proxies heretofore given to vote upon or act
with respea to such stock and hereby ratifies and confirms all that said attorneys, agenu. and
proxies, their substitutes, or any oi them, may lawfully do by virtue hereof.

Dated

1973

Legal SoaacurKs) of Suxkaoldcr(s)
If ye* caaaoi antad the tpeaal meeting. please
stm and return Uus proxy promptly Please ufs
above exactly at tae sham lira usuad (it li
saara art Uttad is two names, botfc must urn).

No . staga it Required if this PROXY is Returned in *ne Enclosed Envelope and Mailed
in the United States*
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UNITED PARK CITY MINES COMPANY
309 Ktarns Building
Salt Lakt City, Utah 84101

NOTICE OF SPECIAL MEETING OF STOCKHOLDERS

To the Stockholders of
United Park City Mines Company:
NOTICE IS HEREBY GIVEN that a special meeting of the stockholders of United Park City
Mines Company, a Delaware corporation (the "Company"), will be held at the office of die Company, Room 309 Kearns Building, Salt Lake City, Utah, on Tuesday, October 7, 1975, at 10.}0 a.m.
(Mountain Daylight Time) for the following purposes:
1. To approve the disposition of the stock of Greater Park City Company owned by the Company and the restructuring of the Company's agreements with Greater Park City Company,
as more particularly described in the attached Proxy Statement.
2. To transact such other business as may properly come before the meeting or any adjournment thereof.
In accordance with the Bylaws of the Company, the Board of Directors has fixed the close of
business on August 22, 1975, as the date for the determination of stockholders entitled to notice of
and to vote at said meeting.
Stockholders who do not expect to attend in person are urged to fill in, date, sign and return
promptly the Proxy in the enclosed return envelope to which no postage need be afl&xed if
mailed in the United States.
By Order of the Board of Directors
E. L. Osika, Secretary
Salt Lake City, Utah
Sepcembcr 2, 1975
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PROXY

STATEMENT

UNITED PARK CITY MINES COMPANY
309 Kearns Building
Salt Lak« City, Utah 84101

SPECIAL MEETING OF STOCKHOLDERS
October 7, 1975
This Proxy Statement, which was mailed to shareholders on approximately September 8, 1975,
. is furnished in connection with the solicitation of proxies by the management of United Park City
Mines Company, a Delaware corporation (the "Company"), for use at the Special Meeting of
Stockholders of the Company to be held at 10:^0 a.m. (Mountain Daylight Time) on October 7,
1975, at the office of the Company, 309 Kearns Building, Salt Lake City, Utah, and at any adjournment thereof.
On August 22, 1975, the record date for determination of stockholders entitled to notice of
and to vote at the meeting, the Company had outstanding 5,400,755 shares of capital stock, $1.00
par value. Each such share is entitled to one vote on every matter submitted to the meeting.
On the record date, The Anaconda Company, a Montana corporation ("Anaconda"), was
the record and beneficial owner of 993,537 shares of capital stock of the Company, representing
18.4% of the total shares outstanding, and Asarco, Inc., a New Jersey corporation ("Asarco") was
the record and beneficial owner of 688,012 shares of capital stock of the Company, representing
12.7% of the total shares outstanding. Management of the Company knows of no other stockholder, who holds in the aggregate, of record or beneficially, 10% or more of the outstanding capital
stock of the Company.
A N Y PERSON GIVING A PROXY HAS THE RIGHT TO REVOKE IT AT A N Y
TIME BEFORE IT IS EXERCISED.

APPROVAL OF RESTRUCTURING OF INTERESTS IN
GREATER PARK CITY COMPANY
Introductory Statement
As a result of the inability of Greater Park City Company, a Utah corporation ("GPCC),
to meet its existing contractual obligations, and to otherwise obtain financing adequate to carry
on its business and activities, as of June 23, 1975, the principal creditors and the stockholders of
GPCC entered into a Memorandum of Agreement ("Agreement") setting forth in general terms
the essential provisions of and the essential steps to be taken pursuant to a plan for the adjustment of
the assets and liabilities of GPCC The parties to the Agreement are GPCC, Unionamerica, Inc.
("UA"), Royal Street Corporation ("RSC"), Morgan Guaranty Trust Company of New York, as

Trustee ("Morgan"), T h ' ^ d e l i t y Bank, as Trustee ("Fidelity"), A^ *ue Meadows of Tahoe, Inc.
("Alpine"), and the Company.
As stated in the Agreement, the ultimate purposes of the intended transactions are to relieve
GPCC of real estate inventory, real estate held for development, and essentially all of its real estate
mortgage debt and to infuse into GPCC adequate equity capital to place it on a solid financial
footing whereby its operations may be successfully and profitably conducted. In order to achieve
these objectives, certain parties to the Agreement have agreed to changes or modifications m or disposition of their ownership interest in, or contract or credit arrangements with, GPCC and certain
other of the related parties, and Alpine has agreed to contribute funds to GPCC. The Company has
agreed to disposition of its stock ownership interest in and modifications of its contractual agreements with GPCC, subject to the requirement that they be approved by the stockholders of the
Company.
It is the opinion of management of the Company that if the restructuring of GPCC in substantially the form established by the Agreement is not effected, GPCC will not be able to meet
its obligations to the Company or its other major creditors and will not be able to continue in operation. As a result, the Company would be required to enforce its rights under the respective agreements with GPCC, as described below, which would likely result in the recovery by the Company of
the property interests cohered or secured by such agreements. It would then be necessary tor the
Company to take whatever actions may be appropriate for the operation of the ski properties and development and sale of the real property. Management believes that such action may result in protracted and complex legal proceedings and would be detrimental to the interests of the Company ::
this were to occur, and the Board of Directors of the Company has determined that the modification
described below with respect to the contractual and ownership interests and rights in GPCC are in
the best interests of the Company and its stockholders and recommends that the stockholders vote
in favor of such modifications. In this respect, Anaconda and Asarco have indicated their approval
of the provisions of the Agreement and have indicated that they intend to vote the shares of cap.il
stock in the Company which they hold in favor of the disposition and modifications. The Agreement
provides that the disposition and modifications must be approved by the holders of a majority of
outstanding shares of capital stock of the Company represented at a meeting of stockholders to be
held prior to October 31, 1975. In order for business to be conducted at the meeting, at least a
majority of the outstanding shares of capital stock (a quorum) must be represented at the meeting
Present Rights and Incerests of the Company in GPCC
At the present time, the ownership inter.-st in and the contract rights of the Company with
GPCC are as follows:
1. The Company owns 900,000 shares (63.2%) of the preferred stock and 900,000 shares
(39.4%) of the common stock of GPCC which it acquired at an aggregate cost of $972,000.
2. The Company and GPCC are parties to a Purchase Agreement dated as of January 1, 1971,
as amended ("Purchase Agreement"), pursuant to which GPCC initially had the right to purchase
from the Company approximately 4,200 acres of real property together with various facilities and
improvements and personal property located at Park City, Utah. The total price payable under the
Purchase Agreement was the sum of $5,574,627, the sum of $3,949,429 of which is still payable.
Approximately 2,014 acres of real property are sail subject to the Purchase Agreement. The Pur-
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chase Agreement provides at in the event of default by GPCC the. .ider or under the Water
Rights Purchase Agreement or the principal Ski Slope Lease described below, the Company will
have several alternative rights, including the right to be released from the obligation to convey any
properties which have not previously been conveyed and to retain all payments theretofore made
by GPCC or to treat the Purchase Agreement as a note and mortgage and proceed to foreclose the
same. GPCC is currently m default in making payments under the Purchase Agreement, and
accordingly, aside from the provisions of the Agreement, the Company presently has the right: to
pursue these remedies.
3. The Company and GPCC are parties to a Water Rights Purchase Agreement dated as of
January I, 1971 covering the purchase by GPCC of certain water rights owned by the Company.
The purchase price for the water rights was the principal sum of $500,000, none of which has
been paid. The purchase price is payable at the time the last payment is made under the Purchase
Agreement. Accrued interest on the purchase price at the rate of 6% per annum is payable monthly.
GPCC is presently in default in the pavment of accrued interest under the Water Rights Purchase
Agreement which at July 3i, 1975 amounted to $25,000.
4. GPCC is entitled upon certain performance under the Purchase Agreement to a lease
covering 47 acres in the Deer Valley area and a lease covering approximately 700 acres in the
Crescent Ridge area, and the Company and GPCC are parties to a lease dated as of January i, 1971
pursuant to which the Company leases to GPCC for the construction, development and operation of
ski lifts, ski runs and other winter and summer recreational and resort facilities, approximately
5,363 acres of real property located in the Park City area. The leases and lease rights are referred
to herein as the "Ski Slope Leases". The primary term of the Ski Slope Leases is 20 years and GPCC
presently has the option to extend that term for an additional 20 years. The rental payable under the
Ski Slope Leases is an amount equal to 1% of the first $100,000 of lift revenue received during
each calendar year and 0.5% of lift revenue in excess of $100,000 received during said calendar
year, with a minimum rental of $.50 per acre per year. During 1973 and 1974, respectively, the
Company received $9,425 and $ 14,417 as rental under the Ski Slope Leases. GPCC is not in default
in making the required payments under these leases.
5. On July 30, 1974, the Company and other stockholders loaned to GPCC the sum of
$2,000,000. The Company, as its participation in this transaction, loaned to GPCC the sum of
$787,040. This loan is secured by a mortgage on certain property of GPCC at Park City. Principal
on the loan was payable on April 30, 1975. The loan bears interest at a rate equal to the prime rate
of The Chase Manhattan Bank, N. A. GPCC is presently in default in paying the principal amount
and accrued interest on this loan. At July 31, 1975 the accrued interest payable to the Company
amounted to $76,722.
Proposed Modifications in the Interests of the Company
Pursuant to the Agreement, it is proposed that the following steps will be taken with respect
to the interests of the Company:
1. The preferred stock of GPCC held by the Company will be sold to GPCC for $1,000.
The common stock of GPCC held by the Company wdl be sold to Alpine for $1,000.
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2. Accrued and unpa"" Mterest under the Purchase Agreement to ^ i l 30f 1975, in the amount
of $169,030, will be cancelled. There will be no principal payments due and payable under the
Purchase Agreement for the years 1975, 1976 and 1977. A principal payment of $217,P9 will
be payable on January 1, 1978, and a principal payment of 5350,000 will be payable on the first
day of each year thereafter until January 1, 1989, at which time a final principal payment in the
amount of $232,500 will be payable. Interest on the Purchase Agreement from May 1, 1975. to the
first day of the month in which the closing of the restructuring of GPCC is effected, at the rate of
7% p « annum, wdl be paid on such closing date, and thereafter it will be payable monthly.
3. Accrued and unpaid interest under the Water Rights Purchase Agreement to April 30,
1975 in the amount of $17,500 will be cancelled. Interest under the Water Rights Purchase Agreement from May 1, 1975 to the first day of the month in which the dosing of the restructuring of
GPCC is effected, will be paid on such closing date, and thereafter it will be paid monthly.
4. Accrued and unpaid interest payable to the Company under the stockholders loan to April
30, 1975 in the amount of $62,122 will be cancelled. In addition, the present security for such loan
will be released and the unpaid principal balance will be covered by a note in the principal amount
of $787,040, payable in installments of $350,000 on January 1, 1990 and $437,040 on January i,
1991, with interest thereon at die rate of 7^c per annum from May 1, 1975. The note will be
secured by a mortgage of the interest now held or hereafter acquired by GPCC in certain real
property which is presently being purchased by GPCC pursuant to the Purchase Agreement. Interest
accruing on the note from May 1, 1975 to the first day of the month in which the closing of the
restructuring is effected, will be paid on the date of closing. Thereafter, interest will be payable
monthly. Management of the Company does not believe that the transactions described in Paragraphs 1 and 5 under the caption "Actions to be Taken by the Other Parties to the Agreement"
will have any material effect on the stockholders loan.
5. The Ski Slope Leases will be amended to provide options for two additional extensions of
20 years each. If such options are exercised, ski rental during the first such additional extension will
be 2% of the first $100,000 of annual ski lift ticket revenues and 1% of the excess, and rental
during the second such additional extension will be 3% of the first $100,000 and \Vi% °^ t h e
excess. In addition, the Company will agree that until May 1, 1980, it will not exercise its rights
under the Ski Slope Leases pursuant to which the Company has the right to sell certain property
covered thereby after granting to the lessee the right of first refusal to purchase such property.
6. In order to accomplish the transactions contemplated by the Agreement, it is intended that
certain rights of GPCC under the Purchase Agreement. Water Rights Purchase Agreement and the
Ski Slope Leases will be assigned or otherwise transferred to certain other entities which are parties
to the Agreement or are affiliates of such parties. It is intended that in connection with such transfers
or assignment, the Company will consent thereto only upon the condition that GPCC will not be
released or relieved of or from any obligations under such agreements, that all cross-default provisions under such agreements shall remain in force and effect, and that an escrow and trust agreement will be entered into between the interested parties and First Security Bank of Utah, N A. or
such other bank as may be agreed upon, whereby all monies arising from ski operations, land sales,
or other activities affecting such properties or agreement, which any of said parties is obligated to
pay to give GPCC funds for the performance of the terms and provisions of the agreements with
the Company, shall be paid to such Trustee and disbursed by it to the Company upon the indebtedness owing to the Company under such agreements.
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Actions to be Taken by the Other Parties co the Agreement
Under the Agreement, numerous changes are required with respect to the interests of the
other parties to the Agreement, including but not limited to the following:
1. On June 12, 1973, a nominee of UA acquired from GPCC and Treasure Mountain Corporation, a wholly-owned subsidiary of GPCC, certain real property, trust deed notes, contracts and
personal property in exchange for the cancellation of debt and accrued interest owing by GPCC
and Treasure Mountain Corporation to UA in the amount of $9,223,655. UA held mortgages,, trust
deeds or other liens or encumbrances on the real property so acquired. In addition, in consideration
for the assignments described in Paragraph 6 below, UA will cancel amounts owed to it pursuant to
certain subordinated notes and stockholder loans which, at April 30, 1975, were in the aggregate
amount of $382,547.
2. RSC will sell all of its claims as a creditor of GPCC, in the aggregate amount of approximately $3,489,780, together with all of its preferred stock and common stock in GPCC, to Alpine
for the sum of $4,000. In addition, a wholly-owned subsidiary of RSC will have the rights referred
to in Paragraph 5 below.
3. Morgan and Fidelity will cancel subordinated notes, stockholder notes and accrued interest
owed to them by GPCC, which at April 30, 1975 were in the aggregate amount of $6,240,513, and
will contribute to GPCC all of their stock in GPCC Subsidiaries of Morgan and Fidelity will have
the rights referred to in Paragraph 6 below.
4. Alpine will cancel all of the debt of GPCC transferred to it by RSC and, in addition, will
contribute to GPCC the sum of $1,300,000.
5. A subsidiary of RSC will acquire from GPCC a one-half interest in the water rights covered
by the Water Rights Purchase Agreement, a substantial portion of the developable real estate owned
by GPCC, including a substantial portion of that which is being acquired by GPCC under die Purchase Agreement (subject to the rights of the Company) and under a Real Estate Contract with
Herbert S. and William M. Armstrong, for which that subsidiary will assume payment obligations
of GPCC in the amount of $2,236,858 under the Water Rights Purchase Agreement, the Purchase
Agreement and said Real Estate Contract. The price payable by GPCC for these property interests
was approximately $2,107,468. The Company does not know the current market value of these
property interests.
6. GPCC will assign its rights in the Ski Slope Leases and its rights under the Purchase Agreement to purchase certain property on which the ski lifts and ski runs are situated to two newlyformed corporations to be owned by Morgan, Fidelity and UA, which in turn will sublease such
interests to GPCC The interests will remain subject to the rights of the Company under the Ski
Slope Leases and the Purchase Agreement. GPCC will remain liable to the Company for the required payments under the Ski Slope Leases and the Purchase Agreement. However, certain
revenues from the operation of the properties will be placed in escrow and will be available, to the
extent required, to make the payments thereunder.
As a result of the transactions proposed by die Agreement, when the restructuring of GPCC
is effected, it is intended that GPCC will be principally engaged in the business of operating the ski
lifts, golf course and related facilities at the Park City Resort and will not be engaged in any residen-
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tial or commercial real property development activities, and Alpine will own 80% of the outstanding common stock of GPCC and the remaining 20% will be owned by UA. In addition, the liabilities
of GPCC will not be in excess of its assets.
Effect on the Company's Financial Condition
Management of the Company does not believe that the disposition of the stock of GPCC and
the modifications of the agreements with GPCC will have a significant effect on the Company s
assets and business. Because of the method in which the Company has accounted for its stock
interest in GPCC in past years, all of the Company s investment in the stock was written off for
accounting purposes during 1974 and prior years Thus, the disposition of the stock at this
time for a nominal consideration will not have a material effect on the Company's income and
assets as reflected on its financial statements as at December 31, 1974.
The Company has not accrued interest on the obligations payable by GPCC since September 30,
1974. Accordingly, the foregiveness zt this time of interest on such obligations through April 30f
1975 will not require any further adjustments in the Company s financial statements, or affect net
income or net tangible book value as at December 31, 1974. It is the position of the Company,
however, that subject to the Agreement, such interest is owing to the Company and, accordingly,
the references to accrued interest in this Proxy Statement includes interest during that period of time

COST A N D METHOD OF PROXY SOLICITATION
The cost of soliciting proxies will be borne by the Company. In addition to solicitations by
mail, arrangements have been made with brokerage houses, nominees and other custodians and
fiduciaries to send the proxy material to their principals, and the Company will reimburse them for
their expenses in doing so. Proxies may also be solicited personally or by telephone or by telegraph
by the directors and officers of the Company without additional compensation.

OTHER BUSINESS
The management is not aware of any other business which will come before the meeting. If
any other business should come before the meeting, the persons named in the proxies solicited by
management will vote on it according to their best judgment
By Order of the Board of Directors
E L OSIKA, Secretary

Salt Lake City, Utah
September 2, 1975
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Tab 5

(Revised 6/16/75)
Mimices of che Regular Meecing of
che Board4 of Direccors of Uniced Park
Cicy Mines Company held ac che Alca
Club, Sale Lake Cicy, Utah, on che §?*h
day of May, 1975, ac 12:30 o'clock in
che afternoon.

The following members of che Board of Direccors were presenc, conscicucing a quorum:
NILES J. ANDRUS
S. N. CORNWALL
MILES P. ROMNEY
HAROLD J. STEELE
LEE C. TRAVIS
CLARK L. WILSON
Direccors absenc:
J. E. A. MACDONALD
Due nocice having been given in accordance wich che By*laws, che meecing was called Co order by che President, Mr. Miles P. Romney, who acted as chairman.

Mr. E. L. Osika acced as Secretary.
A mocion was duly made, seconded, and unanimously carried chac che min-

utes of che meecing of che Board of Direccors held May 2, 1975, a drafc of which
had been forwarded Co each member of che Board, be approved as wriccen.
The Chairman stated that the next item on the agenda was the election
of officers for the current year.
Upon motion duly made, seconded, and unanimously carried, officers
were elected for the current year, as follows:
Miles P. Romney
S. N. CornwallLee C. Travis E. L. Osika - -

•

-

-

President
Vice President
Vice President
Secretary-Treasurer

Upon motion duly made, seconded, and unanimously carried, che following resolution was adopted:
WHEREAS, Greater Park City Company is in severe financial difficulty, there being amounts due Co one of its creditors, Unionamerica, Inc., together wich Unionamerica's subsidiaries, $ 9,223,665 as of April 30, 197S, with no funds
available for payment of said amounts, and

Q'oC'.S

WHEREAS, Greater Park City Company has requested consent of its shareholders to convey certain assets to
Unionamerica, Inc. and/or Unionamerica's subsidiaries in
consideration for cancellation of all said debt, now,
therefore, be it
RESOLVED, chat United Park City Mines Company consents
chac Greacer Park Cicy Company may adopc che following
resolution:
"RESOLVED: That the officers of this corporation are
hereby authorized and empowered to take the necessary action
to cause the corporation and its wholly-owned subsidiary,
Treasure Mountain Corporation, Co convey co Unionamerica,
Inc. or any of its designated subsidiaries, the following
real estate, trust deeds, notes, contracts, prepaid water
connections and personal property presently owned by this
corporation and Treasure Mountain Corporation:
A)

Real Estate:
1.

Park Avenue Condominiums; units 1-4, 6-8, 10-39,
41-42, 44, 46-50, 52-55, 57, 59, 64-67, 69-76,
78-83, 85-101, 104, 106-121, 123-132.

2.

Homescake Condominiums; units 4, 11, 13, 16, 20,
25-26, 29-32, 35, 37, 41-42.

3.

Land in Holiday Ranch Development area (approximately 840 acres inclusive of the Holiday
Ranchettes Subdivision excepting lots sold and
conveyed to date in the Subdivision).

4.

Payday Condominiums; units #5 Zephyr Court, #2
Tyndall Court, #'s 2, 8, 11, and 14 Boulanger
Court, and #11 Albion Court.

5.

3.91 acres on Park Avenue referred to as Cornstook
Phase II site,

6.

3.4 acres ease of Park Avenue referred to as
Cleiajuaper II site.

7.

2.34 acres north of Three Kings ski area referred
to as Clementine site.

8.

2.82 acres in lower Resort parking lot referred
to as Sheraton site.

9.

4.1 acres in upper Village area referred to as
Aircoa sice.
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B)

10.

Miscellaneous placced Iocs vichin older area of
Park Cicy subjecc co cercain easemencs and
righcs-of way.

11.

Marsac Mill Manor and Silver Mill House Condominiums; unics Q, R, S, and T.

Trusc Deeds, NoCes and Concraccs:
Accrued
Inceresc
4/30/75

Name

Interest
Race

Balance
4/30/75

Corns cock
Associates
Bogue
Hanna
Sager
Wells
Kuncz
Georgena
Kemp
Stein
Stein
Krajeski
Brotsan
Cocket
Dosier
Georgens
Kennard
Weiss
Whaley
Marshall
Kennard

7.5 X
9
X
9
X
9
X
9
X
9
X
9.5 X
9
X
8.75X
10
X
9
X
8.75X
NIB
9
X
NIB
8.75X
8.75X
10
X
10
X
NIB

$341,000.00
18,388.36
9,715.98
10,850.54
10,088.95
11,250.00
5,483.25
2,410.24
44,774.15
5,586.48
1,825.00
45,201.10
1,045.00
53,966.98
3,000.00
50,784.54
47,472.66
25,888.53
1,430.25
3.000.00

$

$693.162.01

$2.638.09

758.00
137.91
.
81.38
75.67
101.00
43.41
18.08
163.00
23.00
13.69
65.90
•
404.75
*
370.30
230.00
144.00
8.00
-

Description

Purchase Contract
Holiday Ranchettes
Holiday Ranchettes
Holiday Ranchettes
Holiday Ranchettes
Holiday Ranchettes
Park Avenue 2nd T.D.
Homescake 2nd T.D.
Payday Contract
Payday 2nd T.D.
Homescake 2nd T.D.
Payday Concracc
Park Avenue Furniture
Park Avenue Contract
Park Avenue Furniture
Payday Contract
Payday Concracc
Homescake Concracc
Homescake 2nd T.D.

C)

Prepaid wacer conneccion fees accruing Co Greacer
Park Cicy Company by reason of chat Agreement with
Park Cicy Municipal Corporacion dated May 30, 1974,
excepting chose conveyed or agreed Co be conveyed
co others co Che dace of cancellation.

0)

Personal Propercy:
1,

Furnishings and accessories for Park Avenue
Condominiums being conveyed.

2.

Furnishings and accessories for Payday
Condominiums being conveyed.

for Che cancellation by Unionamerica, Inc. of Che following
debc cogecher with all accrued buc unpaid inceresc chereon
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to the date of cancellation, all of which were due and
payable April 30, 1975:
Approximate
Principal Amount

Item of Debt
1.

2.

Note and Trust Deed on Village area land
(Clementine, Sheraton and Aircoa sites)

$ 600,000

Portion of Note and Trust Deed on Marsac Mill
Manor and Silver Mill House Condominiums
covering units Q, R, S, and T.

408,800

3.

Note and Trust Deed on Payday Condominiums

285,660

4.

Note and Trust Deed on Holiday Ranch, Cornstock
site, Claimjumper II site, and golf course area

5.

Note and Trust Deed on Holiday Ranch

6.

Note and Trust Deed on Homes take Condominiums

7.

Note and Trust Deed on Park Avenue Condominiums

850,000
1,719,425
120,000
5,239,780"

A discussion was held regarding the resort financing program.

No ac-

tion was taken.
There being no further business, upon motion duly made, seconded, and
unanimously carried, the meeting adjourned.

Secretary
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aaaMmsaof Dlractora o f United Park City Mines
Company hald ac tha of f l e a of tha Company,
309 Kaarna B u i l d i n g , S a l t U k a C i t y , Utah,
on tha l * m * 4 a * # f **p*a*fcar f i f f * at 10:00
l a tha forenoon.

Tha f o l l o v i n g neab a rs o f' tha Bo a r d o £ 01 ra c t i on « • rmi p ra s an t , con
s t i t u t i i i g it quorum:
NILES J , ANDRUS
S. N. CORNWALL
MILES P. ROMNZT
LEE C. TRAVIS
CLARK L. WILSON
Olractors

absent:
J E.„ A. MACDONALD
HAROLD J STEELE

Othara praaant:
l Ill 1 lim i
Dua notica I: aving been giv*

Noraa

Lu accordance with, tha By-lava f tha

aaatlng vaa called to ordar by the Print dent, Mr. Mi! lea P. Roaney, vh :» i .ted
aa Giairmaa.

Mr. E. L. Oaiiui, acted aa Secretary.

A motion vaa duly made, seconded, and unanimously carried that the
mlnutee of tha m a t i n g of tha Board of Dlractora hald May 2 7 , 1975, be approved
aa vritten.
• aotIon vaa duly made, seconded, and unanlaoualy approved that the
reeignation of Mr* "ilea J. Andrua aa submitted at thla aaatlng be accepted
effective thie data and that a 1attar of appreciation be draftad and forwarded
co Mr. Andrua*
A notion vaa Bade by Mr

VI 1 son. seconded by Mr

Cornwall, and

unanlaoualy approved that Mr. William C. Noraa ba appointed to fill tha unexpired term of Director nada vacant by tha real gnat ion of Mr. Andrua.
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unanimously carried, the following resolution wee unanimously adopted:
RESOLVED thee the acts of the officers on behalf of
this Company in executing and delivering a Special Warranty
Deed dated July 15, 1975, conveying title to the surface
of a tract of land located within the Mayflover Millsite,
Lot No. 220-B, to Greater Park City Company, be and are
hereby ratified.
Upon motion duly mede by Mr. Travis, seconded by Mr. Cornwall,
the following motion was unanimously adopted:
RESOLVED, that the acts of the officers on behalf
of this Company, in executing and delivering an Agreement,
dated June 30, 1975, by and between Greater Park City
Company, United Park City Mines Company and First Security
Bank of Utah, N.A., as presented at this meeting be and
are hereby ratified.
Upon motion duly made by Mr. Wilson, seconded by Mr. Cornwall,
the following preamble and resolution were unanimously adopted:
WHEREAS, at the end of the first quarter of 1975,
Greater Park City Company, because of its seriously impaired financial condition, became unable to meet its
existing contractual obligations to this Company and
to other creditors, and
WHEREAS, this Company engaged in extended negotiations and study with Greater Park City Company and its
other creditors toward the development of a plan for the
restructuring and refinancing of Greater Park City
Company in order that it might discharge or satisfy ite
obligations to this Company and to other creditors and cherry
on its business activities, and
WHEREAS, on June 23, 1975, said negotiations and study
led to en agreement in principal entered into between *JJ.
interested parties including this Company, the provisions
of which are set forth in a Memorandum of Agreement, a
copy of which is attached hereto and made a part of this
Preamble end Resolution, and
WHEREAS, the management of this Company is of the
opinion that if the restructuring of Greater Park City
Company in substantially the form set forth in the Memorandum of Agreement is not effected, Greater Park City
will not be able to meet its obligations to this Company or to its other major cceditors and will not be able
to continue In operation^. In which event, the Company

/A.01R99
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would ba required to enforce Its rights under tha re•pactlva agreements with Graatar Park City Company, which
would likaly result in expensive and protracted litigation.
Upon tha recovery back of its properties, the Company
would then be under the necessity of taking whatever actions
might be appropriate for the operation of che ski properties
and development and sale of tha real property. Management
believes that such actions would ba detrimental to the beat
interests of tha Company, now therefore,
BE IT RESOLVED, that the acts of tha officers in executing and delivering on behalf of this Company the M e m o randum of Agreement dated June 23, 1975, be and are hereby
ratified, and
BE IF FURTHER. RESOLVED, that tha provisions of the said
Memorandum of Agreement be submitted to the stockholders for
approval at a special meeting of stockholders.
Upon motion duJ y made by Mr. Travis, second til lit

h

\ iiitn.il L,

I„lis ful ,1 ow :1 iig; resolutions were unanimously adopted:
RESOLVED, that pursuant to tha provisions of Section 1
and Section 3, Article I of the Bylaws of the corporation,
a special meeting of the stockholders be called to be held
at the office of the Company, 309 Kearns Building, Salt
Lake City, Utah, on Tuesday, October 7, 1975 at 10:30 o'clock
In tha forenoon (Mountain Daylight T i m e ) , and
B E IT FURTHER. RESOLVED, that pursuant to Section 3 f
Article IV of tha Bylaws of tha corporation, the Board of
Direct ore hereby fixes August 2 2 , 1975, at tha d o a e of
business on that day, as the record date for tha determination of the stockholders entitled to notice of and to
v o t e at tha special meeting to be held on October 7, 1975,
and at any adjournment thereof and only stockholders of
record of such date to be entitled to vote at said special
meeting and any adjournment thereof, and
B I IT FURTHER. RESOLVED, that Messrs. Miles F. Romney
and E . L. Oeika b a and are hereby appointed to act as
proxies for stockholders to be held October 7, 1975, and
B I If FURTHER. RESOLVED, that tha form of proxy, notice
of annual meeting and proxy statement relative to tha
special meeting of stockholders to be held October 7, 1975,
b a approved for printing and distribution to all stockholders of record at tha d o a e of business on August 2 2 , 1975.
Upon motion duly m a d e by

mi In i

M

x

''..orowill, seconded by Mr. Wilson,

il" i J I i ' i n ! ini i i" m i n i 11 in I 1 o n v a n u n m i II' ill • i in 1 in i 1 op r ed
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RESOLVED, that the Secretary of this Company be and is
hereby authorized to notify Greater Park City Company that
funds in the amount of $138,781.79, aa detailed in a letter
to Mr. S. N. Cornwall of United Park City Mines Company,
written by Mr. Robert W. Veils under date of August 28, 1975,
expended on Tract 2E, which tract is described in the Purchase Agreement dated January 1, 1971, by and between United
Park City Mines Company and Treasure Mountain Resort Company
(now Greater Park City Company) as amended, are approved MM
credit toward release requirements for Tract 2E under Escrow
Agreement, by and between United Park City Mines Company and
Treasure Mountain Resort Company, now Greater Park City
Company, dated February 16, 1971, as amended.
A motion was duly made, seconded, and unanimously approved that
the secretary be and is hereby authorized on behalf of the Company to
enter into a lease agreement for the rental of an automobile with the
Lease Company and automobile to be determined by the Executive Comalttee.
No further business appearing,,upon motion duly made, seconded
and unanimously carried, the meeting adjourned.

Secretary

A \nis«>i
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Minutes of the Special Meeting
of S«*ttka»i4**s of United Park City
Mines Company, a Delaware corporation,
held at the office of the Company,
309 Kearns Building, Salt Lake City,
Utah, on Tuesday, the 7ch day of
October, 1«7S, at 10:30 o'clock in
the forenoon.

The meeting was called to order by the President, Mr. Miles
P. Romney, who acted as temporary Chairman. Mr. E. L. Osika acted as
temporary Secretary.
The President requested that all shareholders who had not
already done so sign the register and indicate whether they were voting
by proxy or in person. The President then requested the Secretary to
canvass the stockholders present in person and by proxy to determine if
a quorum were present
The President accepted from the Secretary an affidavit stating that the notice of special meeting, proxy and proxy statement had
been mailed to all stockholders of record as of August 22, 1975, and a
certified list of shareholders as of the close of business on August 22,
1975. The President ordered the said documents filed in the permanent
records of the Company.
The Secretary reported the following stockholders of record
present* the number of shares represented in person and by proxy, and
the total number of shares represented, as follows:
In Person;
Heme
Plato Christopolus
S. N. Cornwall
Angelo Crescenza
Rao B. Cutler
Milton Feulner
Maurice W. Hawksworth
Patricia Hoist
John C. Hoist
Mitchell H. Jamison
Vernon A. Jones
V. L. Kirk
Don E. Kinne
Isabella Morris
Ernest A. PraggastisCarl Morandi
Jack E. North
Clark L. Wilson
John Woodmansee

Shares

1
100
100
500

inn

r
1,200

Total Shares in Person

2,836

By Proxy:
Miles P. Romney & E. I

Oslka

3.368,718

Total Shares Represented In
Person and by Proxy (62.47 of
Outstanding 5,-100,755 Shares)

3,371,554

Others Present:
Nick Badaml
Leslie J. Battey
LuReen D. Brock
Keith A. Cannon
Nelda DeYesso
W. 0. Nebeker,

Ted Piper
Jack Sweeney
Lee C. Travis
Colleen Turner
DeWitt Van Evera
Robert D. Woody

The President accepted the Secretary's report as to stockholders present In person and by proxy and declared a quorum present,
the meeting duly convened and opened to transact business.
Mr. Miles P. Romney and Mr. E. I. Oslka were duly elected to
the offices of Chairman and Secretary of the meeting, respectively.
The President stated the next order of business would be to
approve the minutes of the Annual Meeting of Stockholders held May 27,
1975.
A motion was duly made, seconded, and unanimously carried
that the reading of the minutes be dispensed with and that they stand
approved as written.
Mr. Romney stated that a letter had been received from a
party purporting to represent a stockholder and demanding adjournment
of this meeting until further details could be presented. He asked Mr.
S. N. Cornwall, Vice President and Director of the Company to explain
the demand and the action taken.
Mr. Cornwall stated that on Saturday evening, October 4, between 11 p.m. and 12 midnight, he, Mr. Romney and Mr. Oslka received
by special delivery mall copies of a 14-page letter from a Jerome
Gartner, who said he was writing In behalf of a Timothy Donath who has
been a shareholder for a long time of United Park City Mines Company.
Mr. Cornwall said a search of the records was made and Mr. Donath wits
not listed as a stockholder of record but that he may, however, be a
beneficial owner. Mr. Cornwall said that, essentially, the letter asserts that we did not in our proxy statement sufficiently Inform the
shareholders as to the nature of the transaction which we propose to
approve here today, and that the carrying out of this transaction would
be detrimental to the Interests of this Company. Mr. Cornwall said
that Mr. Gartner In setting out the reasons why he thought It was detrimental to the Interests of the Company made a great many statements
which are not accurate In all details. Mr. Cornwall stated that an Informal meeting of the Directors was held on Sunday to consider the matter of this demand for adjournment, and we concluded In that meeting
that the demand was not meritorious In the first place and that It
would be very detrimental to the Company to adjourn this meeting at
this time. A telegram was sent to Mr. Gartner advising him that we
thought that It would be most Improper at this time to adjourn this
meeting and that we were under the necessity of going forward with the
meeting and consequently would not accede to his demand. Mr. Coravrall
reported that we were at Park City yesterday and met with our officers
and some of the people who are concerned with this transaction. Wit
were In communication with Mr. Gartner In New York and we considered
all of the facets of this proposition and concluded that we were correct In refusing to adjourn this meeting. He also stated that at i:he
recent annual shareholders meeting we were on the eve of entering into
a contract which was outlined generally to the shareholders with the
statement that management believed It was the desirable and necessary
thing to do. The contract was made on June 23, the approval of which
Is the subject of this meeting. As a result of that contract, Mr.
Badaml, on behalf of Alpine Meadows, Inc., took control of the operations of Greater Park City Company. Had he not done so, the company
would have been In bankruptcy. Alpine Meadows, Inc. has since that
date advanced, to keep that company from going broke, $675,000. In
addition to that. It was found that there were a number of bills outstanding, the exact amount of which could not be determined. So a
group of Interested parties, excluding United Park City Mines Company,
put up $600,000 to pay these bills and kc*p the company afloat, and
Alpine Meadows, Inc. agreed char it* the $n75.000 were not enough, It
would contribute additional funds to make up the difference. Alpine
Meadows, Inc. also guaranteed to First Security Bank of Utah some bank
loans In the amount of $450,000. In addition, there were four fairly
large creditors who had to be taken care of. In the amount of $125,000
to $150,000. Alpine Meadows, Inc. guaranteed the payment of those bills.
It was also necessary to do some work on the property, particularly the
Thaynes Lift, in order to get it inro shape to operate this fall, and
Alpine Meadows, Inc. has paid about one-quarter of a million dollars co
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do that work. Alpine Meadows, Inc. is now doing other work which will
Involve about another one-quarter of a oilllon dollars. local money
paid out and guaranteed by Alpine Meadows, Inc. is about one and threefourths million dollars ($1,750,000).
Mr. Nick Badami, President of Alpine Meadows of Tahoe, Inc.,
was Incroduced co the group and asked co express his feelings and reaction co any proposal co adjourn chis meeting. Mr. Badami*s statement was as £ >1 lows:
"Veil, you know they say che essence of life is
time; and in che ski business, particularly, timing is probably the essence of the whole business. What happens, particularly in the type of resort that Park City has become,
is it is a destination resort, and our reasoning for wanting
to go to contract in May and June was that the ski season is
made or broken from May co opening day because che maintenance, as most of you gentlemen who have been involved in any
kind of operations ac all, know chat preventive maintenance
and anticipatory maintenance are the most important kinds of
maintenance. Maintenance has co be done when there is no
snow on the ground» when there are no customers and no skiing; so our concern about gecting involved here was if we
got in at the right time, we could- save the season and s^v
the continuity of the resort so that our anxiety of going to
contract was predicated, number one, on our sense of timing
knowing what our engineering surveys had shown here and,
secondly, there was an immediate problem because if we had
not gone Co contract when we did and advanced the money chat
we did, there would have been no money for payroll; and of
course, with no money for payroll and no maintenance, there
would be no resort. Thirdly, the marketing problems of a
destination resort occur prior to the season because that is
when you have to go out to your travel agents, your clubs,
and your groups, and your wholesalers to merchandise your
December, January, February and March bookings; and if you
don't do It at that time and if you are not ready for them
when they come, then of course you have a lot of disappointed people and a very bad reputation. So our feelings were
that we were willing to take the risk of an approval of the
stockholders of United Park City Mines Company because it's
in the contract that the contract is not viable unless it's
approved by the stockholders of UPC. But on the basis of
good faith that was expressed by the Directors of UPC and on
the basis of the. reputation of your Company, we felt it was
a good business risk for us to go ahead with our program for
Che summer. Of course, Monday morning when we heard about
this letter, we were quite upset because an adjournment of
this meeting was something we had not counted on under any
circumstance; and we all, yesterday, spent che entire day
soul searching to make sure that everything had been done in
conformity with' the request of the Mining Company because
the UPC Board of Directors had put us on notice from the
first day that there would be no changes in the basic terms
of chelr concracc, chat there would be no degrading of che
rights or erosion of the rights of che Mining Company, and
we have scrupulously watched that. Mr. Cornwall is a very
abLe negotiator and a very able antagonist, and there would
be no way we were going co change che rights of che Mining
Company. But we wacched chac. We went over everyching
again yesterday and we .-trc sure wc are on solid ground. I
am not a real estate nan per se, b ••'•: I hav«t been In che ski
business five years ac Alpine, ant • have been in business
a long time. I retired from a business career. And Ln
looking ac and ana Iyzin* che situation we saw In June and
che slcuacion of che country vw saw today in che ski business, X really, from a business decision, can't see how che
Mining Company could have made any other decision Chan che
one chey made co insure che continuity of the resort. A ski
resort, once it scops, a la Solitude, is a very difficult
chtng co scare up again. In fact, che fronc end invescmenc
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of restarting it in today's economy is enormous, not from
the standpoint of the mechanical end alone where you just
have to gear up lifts and get them going, but the marketing
concept in this country is so difficult today and so extensive and the travel agents have so many places to send
people that once you disappoint 900 or 1,000 travel agents
around the world and around the country, it is very, very
difficult to get them back to sending anyone back to Park
City or any other destination, so that our concern was the
continuity of the resort, and the Mining Company's concern
was the continuity of the resort because if the resort facilities are allowed to stop, and in a bankruptcy of course by
che time the courts get finished with anything, it is not
going to be able to gear up. The mineral rights and the
mine rights and all the rights that the Mining Company have
will still be there; but, of course, the Resort Purchase Contract would probably become meaningless as far as the bottom
land was concerned and the lease on the ski rights, of course,
would be in the same position. So that I feel that an adjournment of this decision would be disastrous because we are
geared up to get this operation open to the public as soon
as we have snow fall. We have done an extensive maintenance
job to bring Park City standards back up to the industry
standards. Now, I can't tell you, honestly, that we have
done a complete job this summer because it's impossible.
Tou can't catch up five years of maintenance in one summer;
but we have done everything that could possibly be done this
summer, and we are going to run a first-class resort. And,
given a year of operation or a year and a half, we hope to
have this among the top resorts in the United States if not
the world. But again, as I said before, the essence of the
industry is timing; and if we suddenly now came out within
the next two weeks and said we were not going to open, we
were having trouble getting this thing together, we would
be faced with a calamity because there would be no way the
travel agents are going to keep sending or hoping to book
reservations and not only would we be losing that season, we
would be losing the good faith and reputation that we are
trying to build and it would take years to redevelop It.
If there are any questions about our intentions or operation
or our record, while I'm here I would be glad to answer
either in the meeting or later; but I just had to take the
time to make our position clear that I do honestly feel that
if your Board of Directors made a business decision based on
the facts as they knot* them, I think it was a good decision
from a business standpoint, from a dollar and cents standpoint. I think that a decision now should be to proceed. I
think you have received the demand letter, and It is quite a
letter; it compares in some cases the operation to Seward's
folly in Alaska; however, the man doesn't know that they
haven't sold any mineral rights. The letter is a diatribe
of misfacts, really. Somebody had not done his homework and
these are the kinds of things that always get me a little
upset around the country when anybody can wlte a crank letter. I don't know if this is a crank letter, particularly,
but it has all the earmarks of being something very upsetting, and I don't think it should prevent good business
practice."
Mr. Robert Woody asked if ail other agreements that were
reached with the various creditors nnd participants now have all been
resolved to everyone' satisfaction, .inJ if the only agreement left is
the one with United Park City Mines Company.
Mr. Badami stated that was correct and that actually everything was in escrow. He stated that there were a few documents, being
a very complex transaction, as you know, that need to be finished; but
there is now no substantial disagreement on them. He stated that we
all are here in the area this week to try and effect a complete closing
by Friday. People from all the banks are represented, and everyone has
been here in actually one room, literally, to iron out any odd details.
He stated that one of che chings chac has been paramount throughout che
discussion, of che agreements is that, under no circumstances, is any of
the separate agreements to be allowed to erode any of the obligations
of Greater Park City Company to the right* of United Park City Mines

resort company. The biggest piece of help was in a loan fro*
the Chase Manhattan Bank of $1,500,000, which was guaranteed
by Royal Street. The obligation was primarily that of the
Resort Coapany, with Royal Street guaranteeing the loan.
Royal Street had some of the subordinated notes, they had a
management contract with an accrued indebtedness of about
$360,000, and they had a part of a shareholder's loan. This
last item requires some explanation.
"In the summer of last year, the resort company
was badly in need of cash and a proposal was made that the
principal shareholders of the resort company make a loan to
the company in the total amount of $2 million, and each
shareholder would participate to the extent of its share
ownership. That loan was made and secured by a second mortgage on the resort ticket building, and a first mortgage on
some surrounding land. Royal Street took part of that mortgage. The proposal with respect to Royal Street was this:
Royal Street would undertake to see to the payment of the
Chase Manhattan Bank loan by assuming that debt as a direct
obligation; they would cancel their share of the stockholder's loan; cancel their share of the subordinated notes;
and cancel their contract for management. In exchange for
that. Royal Street would receive the interest of the resort
company in certain undeveloped properties in the resort area
which they would take, for* a new company, and try to work
their way out of that.
"Let's now turn to our company. Oiix* company had
several financial arrangements with the resort company. We
had sold certain of the property to the resort company- on
long-term contract, with interest payable monthly and principal annually. There was a balance due on this contract of
about $3,900,000. In addition to this, the mining company
had agreed to sell to the resort company certain water
rights, which were not necessary to the operation of the
mining company as such, for $500,000, payable at the end of
the real estate contract. In addition. United Park City
Mines Company advanced its share of the stockholder's loan,
which amounted to $787,000. Finally, the mining company
made a lease with the resort company for skiing rights on
the high ground of the mountain in the back area of the company's ownership. That lease has about 35 years of time
left on it."
He stated that Mr. Cornwall then gave some detail s on how
that lease operated.
Mr. Wilson stated that on the lease of the mountain area for
skiing purposes, we would grant the resort company options for two additional 20-year periods and that every time we talked to people about
having them come in to finance the resort area, they always made the
point that you can't get this type of financing without a long-term
ski lease; and while we had two 20-year periods, it was apparent from
our negotiations that we had co consider tvo additional 20-year periods
He further stated that to summarize, we would cancel interesc on three items which would amount to about $250,000, we would extend the principal for 3 years on the main contract, we would convert
the indebtedness on the stockholder's loan to a long-term note. He
then presented further excerpts from the minutes of the most recent
annual shareholders meeting, as follows:
,!,
§0t looking at che whole picture with each of
these creditors making these concessions, the balance sheet
of the new reconstructed company would show a deficit when
this was accomplished of about $1,300,000. Mr. Badami and
his people have agreed that they would put In $1,300,000
into equity between May and November of this year to overcome that deficit. That Is about the picture of this reorganization. Mr. Badami's people would have about 80 percent of the stock in the resort company and Unlonamerica
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Company.
A mocion was duly made by Mr. Lee C. Travis, seconded by Mr.
Clark L. Wilson and unanimously carried, chac che demand co adjourn che
meeclng as sec forch in Mr. Gartner's leccer of October 3 be denied.
The Chairman stated chac che purpose for calling chls special
meeclng was Co approve che disposition of che stock of Greacer Park
City Company owned by chis Company and che rescruccuring of che Company's agreements wich Greacer Park Cicy Company, as more parcicularly
described in che accached Proxy Scacemenc, and called for discussion
regarding same. He Chen called on Mr. Clark L. Wilson Co refer co
some background material leading up co che proposals as presented here
and leading up co che Board of Directors' consideracion in preparation
chereof.
Mr. Wilson stated chac he thought lc was important co read
some excerpcs from che minuces of our lasc annual meeclng and briefly
present che problems as we saw them Chen chac resulted in che accion
Chat we are working on today. He stated chac ac che lasc annual meeclng of shareholders Mr. Cornwall made quite an explanation of what we
as management of United Park faced and how we were proposing co go
about it. He then read the following excerpts from the minutes of che
annual meeclng of shareholders of chls Company held May 27, 1975, as
follows:
"During che lasc fiscal year, which was from May 1,
1974 co April 30, 1975, che resorc company encountered very
serious and difficult operating conditions, and these resulted in a further sharp decline in the earnings of the resort company. Without detailing these problems, che situation on April 30 was substantially chls: che resorc company
was in default in the payment of practically all of Its internal debt, which constituted most of che debt of che company. The situation was so extremely serious in a financial
way that steps were necessary to restructure the company and
to see if a plan could be formulated whereby it could get on
a sound basis. The efforts in this respect were extended
over a wide range.
"The ultimate purpose of this reorganization and
the essential object of the reorganization was to relieve che
company of a debc burden which was so great chac chey went
unable to carry It
The most serious debt burden arotie
from the construction of condominium units, and particularly
the condominiums constructed during the last year called
Park Avenue Condominiums, which are on the right side as
you enter the resort. That construction and most of che
other mortgage construction was financed by Western Mortgage
Corporation, subsidiary of Unionamerlca, Inc. That total
debt is in che range of $11,900,000, so the essential objecc
was co get rid of that debt, and the proposal was made that
the company convey to Unionamerlca the mortgaged property
to satisfy this debt. Essentially, it was simply a matter
of turning property over co Unionamerlca and cancelling che
debc. This includes essentially all property covered by the
Unionamerlca mortgages. The Park Avenue Condominiums consclcuce abouc half of chac debc.
"The nexc icem of debc involved $6 million of subordlnaced noces which were held principally by a New York
and a Pennsylvania Bank. Some of che noces were held by
ochers. The program on those ncces was chls: che noces
would be surrendered and the banks and holders of che notes
would cake in lieu of their noces a participation in ski
revenue from che ski operacions. Thac revenue is on a
graduaced scale starting wich one percent and going up co
abouc 12 percent. The indebtedness would be wiped out in
chls way.

people.

"The nexc indebtedness was Co che Royal Street
They had helped co finance che operacions of che

05

20 percent
If we refused the reorganization, X am
afraid bankruptcy would have been the result. We gave that
the most serious consideration. Bankruptcy would have resulted in tremendous expense, great uncertainty, and ultimately greater loss to al I involved.
"It is our feeling that with this substantial
change in our relationship with this resort operation, your
Directors should not take full responsibility but that it
should be submitted to and acted upon by the shareholders
a t a spec 1 a. ] me e t ing "
Mr. Wilson commended Mr. Cornwall for
work he had done in connection with writing the
documents involved, a task which has involved a
and time for Mr. Cornwall, and that United Park
certainly the Directors and Officers owe a real
for staying with us and doing this job.

the extensive legal
contracts and other
great deal of research
City Mines Company and
debt to Mr. Cornwall

A motion was duly made by Mr. Cornwall and seconded by Mr.
Travis that the following resolutions be adopted:
RESOLVED, that the execution, delivery and performance of that certain Memorandum of Agreement dated
June 23, 1975, between Greater Park City Company, Unionamerlca. Inc., United Park City Mines Company, Royal Street
Corporation, Morgan Guaranty Trust Company of New York as
Trustee, The Fidelity Bank, as Trustee, and Alpine Meadows
of Tahoe, Inc., be and the same is hereby ratified, approved
and confirmed, and
BE IT FURTHER RESOLVED, that the appropriate officers of this Company be and they are hereby authorized, empowered and directed to execute on behalf of this Company
such instruments and documents and take such action as is
necessary or appropriate to evidence the approval of the
aforesaid Memorandum of Agreement and to perform and fulfill
all obligations of this Company thereunder.
Mr. Romney also commended Mr. Cornwall on the most outstanding
and valuable work he had performed on behalf of this Company during the
negotiation for and preparation of the restructuring of the resort.
Mr. Jack Sweeney commented that he owned quite a few properties in Park City and he thought that if we hadn't taken the action
which we did, the value of those properties would have shrunk considerably; and as it turned out that the surplus of condominiums was sold,
true at a discount, but it completely turned around the real estate
market. He stated that he would also like to add that he is a stockholder in the Company. He stated that he is a stock broker with Dean
Witter and has a number of clients who hold positions and, even though
the United Park City Mines Company shares price is depressed, he was
satisfied if you had of had a bankruptcy up there, the value of those
shares would be less than it is now. He stated the Company was to he
congratulated for taking this action
Mr. Cornwall stated chat chat was part of our thinking and
that we felt we had sort of a duty to that community and the preservation of the community; and if we got into an Interminable bankruptcy
thing, the whole thing would have been demoralized, that innocent
people not connected with us at all who micht have bought propertv
who weie Investors in property W - M M SJ hurt by it, and we thought
about that.
There being no further questions on the resolution, tiie
Chairman called for a vote.
Mr

Cornwall's resolution carried by the following vote:

Co.04

No. of Shares
Represented
at the Meeting
In favor
Against
Abstaining

Total

Percent of
3,371,554
Shares
Represented
at the Meeting

3,249,204
94,914
27,436

96.4Z
2.8Z
0.8Z

3,371,554

100.01

No further business appearing, upon motion duly made, seconded
and unanimously carried, the meeting adjourned.

^yyg,-/.
Secretary
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October 3, 1975
Mr. Clark L. Wilson, Director
United Park City Mines Company
309 Kearna Building
Salt Lake City, Utah

Dear Mr. Wilson:

I am writing to you on behalf of Timothy Donath who has been
a shareholder, for a long time, of the United Park City Corporation
(hereinafter referred to by its New York Stock Exchange symbol, UPK).
I respectfully demand that you, individually and collectively
as directors of UPK adjourn the scheduled meeting of October 7, 1975
until you issue a revised proxy statement setting forth the fairness
of the consideration to be received by the UPK stockholders; and
consider, review and modify your proposed final sale of the valuable
ski resort, Park City, as set forth in fuller detail below.

And

further, that you take immediate steps to withdraw your signature and
approval from the proposed reorganization of GPCC (Greater Park City
Corpormtion9

which presently controls the ski area) and related

corporations, until careful review of the proposed abandonment of the
invaluable rights of the ski area now possessed by UPK.

These rights

may be irreparably lost by passing into the hands of bonafide purchasers
(Continued)
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for value, who will cut off the claims now enforcable against the
other parties to the proposed transaction.
The hurried presentation of this demand at this late date
stems directly from the misleading and confusing impression of the
facts obtained from reading your proxy statement for the October 7, 1975
meeting of shareholders.

Ohly intensive research and review of the

incomplete set of documents available for inspection at the New York
Stock Exchange and Securities and Exchange record room at Federal
Plaza, New York made possible the facts and analysis outlined below,
to aid you to make the correct determination, before it is too late,
to preserve the rights of the UPK stockholders to the valuable property
being abandoned in the proposed agreement set forth in your October 7
proxy statement.

Particularly, I call your attention that the riqhts

and interests of the minority stockholders may well vary from those
of controlling

stockholders and other conflicting interests involved

in the proposed agreement; and that your duty as directors is to all
the shareholders.
The great loss about to be suffered by the shareholders of UPK
can best be understood by a brief description of the background of the
company, this history of the ski resort and the original agreement
approved by the stockholders in 1970.
BACKGROUND OF COMPANY (UPK)
UPK owns an old and famous silver mine, started in the

I81n%st

located about thirty miles outside Salt Lake City, Utah, and reputedly
the original basis of the great Hearst fortune.

The mining area

(Continued)
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originally contained hundreds of individual claims, many of which were
later consolidated into UPK.

After the prosperity during World War II.

the mine's prosperity depended on the fluctuating prices of silver,
zinc and lead, although its ore is very rich, with consistently close
to 25% yield in zinc and lead, as well as varying amounts of silver.
With an apparently quasi-independent Board of Directors, the mine was
regularly worked in the 1950*8 and 1960's and, aided by a government
grant, some exploration of resources was done.
In the early 196^•s, the directors decided to exploit the
potential of the land above the mine for a ski resort and the greatly
increased value of land adjoining a ski resort for ski houses. With
the aid of a million dollar loan from the Small Business Administratis
the Park City ski resort was started, aki lifts built, and land sales
commenced on the 10,000 odd acres of the mountain owned by UPK.
Litigation was successfully pursued to substantiate the UPK
rights to water, upon information and belief subsequent to the sale
agreement of the contested rights to the UA group (defined below).
Water rights are invaluable in this arid area of the west.
1970 DECISIONS
About 1970, two major decisions were made:

first, to lease

the mine to the two controlling shareholders, Anaconda and American
Smelting and Refining Company, who were to build a 750 ton/day
concentrator and actively exploit the mine.

(The concentrator went

into use in April of 1975 and, according to the Anaconda l n Q report
of spring, 1975, should produce over 6^,ono tons of lead and zinc
(Continued)
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concentrate, and 1.2 million ounces of silver each year from April,
1975f onward.

UFK will be entitled to one-third of the profit

after the mining companies recover the coets of their investment.
The mine is operated completely by the mining companies and UFK has
a passive equivalent of a royalty position with a small guaranteed
annual payment from the mining companies* joint venture.
Secondly, at the same time, a deal was entered into with
Union American, and some affiliates of Union American (hereinafter
referred to as UA) for the intensive development of the ski resort of
Park City, for the purpose of building it into one of the major ski
areas of the world.
Thus in 1970, the two major assets of UFK were sold and leased
and the agreements thereof submitted for stockholder approval, which
was obtained.

The Board of Directors was snd has continued to be

constituted of paid employees of Anaconda and American Smelting, plus
several non-employee directors.

It would sppear that effective control

of the Board of Directors and policies rest with the two controlling
shareholders through their representatives on the Board of Directors.
BACKGROUND OF THE SKI RESORT ARRANGEMENTS
The 1970 ski resort agreement was between UFK and a group of
companies controlled by UA (hereinafter referred to as UA Group).
The UA Group includes the Greater Park City Corporation (GPCC),
Treasure Mountain Corporation, Royal Street Corporation, Western
Mortgage, and other companies whose names are presently unknown.
In capsule, UFK was to have a double position in the new
arrangement:

first, the right to approximately half of the ernjity

stock in the new ski resort development, and, secondly, the protection
(Continued)
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of a first purchaae money mortgage, vhoee terma provided that UPK
could recover all the property and improvements, if there was any
default in paying the five million dollar purchaae price (payable
over a period of years).

The UA Group was to provide an initial

four and one-half million dollars eouity capital aa well aa to arrange
additional financing and operate the ski resort and building venture.
The agreement aa preaented to the stockholders in 1970
spelled out many of the precautions in the original agreement
between the UA Group and UPK, to safeguard the UPK interest in the
ski resort.

Among them weret

(1) The 4200 acres to be sold to the UA Group were divided into
fourteen parcels with title to be released over a period of time as
payments were received and building commenced on a particular parcel.
(2) The sale of water righta waa, in effect, not final until the final
payment waa made for the purchaae price.
(3) The 610O acres containing the ski lifta and recreational areas
were only leased to the UA Group.
(4) The UA Group had to invest not less than 4.5 million dollars in
capital becore the agreement would become effective.
(5) The UA Group had to apend not less than $150,000.00 in feasibility
studies, preliminary land use analyses, market atudiea and revenue
projection8.
(6) Other protective clauses included maintenance of property and a
variety of vaya for UPK to enforce ita righta if payments were not made
(Continued)
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(7) Representation by UPK was provided on the board oft boards of
several of the UA Group.
(8) UPK received the rights to accruire approximately half of the enuity
in the ski resort company at a nominal sum, which rights were mostly
exercised by UPK.
At the time this agreement was made, UPK was running a
substantial functioning ski resort with operating revenues of
approximately one million dollars a year.
minimal.

Land sales, however, were

UA was handed, for a down payment of one million dollars,

rights over 10,000 acres of valuable land, a going ski resort, and
valuable water rights, in return for their promise to supply equity
capital, expertise and borrowing ability.
This agreement could be characterized as followsi

UPK

purchased a partner to develop the ski resort, which partner claimed
to have the money and the financial and real estate expertise to
profitably develop the potential of ski houses around a major ski
resort,

UPK gave the UA Group over half of the profits and interest

in return for a small down payment and numerous promises to put in
the necessary funds, borrow more funds and provide the real estate
knowhow.
The original agreement took many precautions to protect the
UPK position should the UA Group not be able to successfully deliver
as promised.

These precautions, whose details are spelled out in the

1970 agreement, can be summed up as followsi

UPK would recover all

(Continued)
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the property and improvements if the UA Group was not successful.
It is clear from the number and details of the precautions that the
possibility of failure on the part of the UA Group vas both contemplated
and provided for in the original agreement.
As of Octobert 1975, it is clear that the ski resort project
is not presently an economic successf and the UA Group has failed
in carrying out its part of the original bargain.
The question is why UPK should abandon moat of its property
rights because of the UA Group's failure, and why UPK should not re cove i
all the property based on the original precautions provided for in the
1970 agreement approved by the stockholders.
Payment of three million dollars, starting three years from
now, for the ski resort values the improvements at zero and the
acreage at $300 per acre and the water rights at zero.
A rough and probably low estimation of $1^,000 for a building
site values all of UPK's interest at approximately 3^n building sites.

(Continued)
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PROPOSAL OF PROXY STATEMENT FOR OCTOBER 7, 1975 MEETING
Upon information and belief, the present proposed proxy stateme
for the October 7 meeting is materially misleading, fails to set forth
the fairness of the consideration to be received by UPK for the propert
being disposed of, and is in violation of the SEC rules and regulations
particularly 10B5 and Section 14, particularly those specifying the
fairness of the consideration for property disposition and providing
of financial records for previous years.

Further, the present

proposal violates the directors1 duties to the shareholders, especially
minority shareholders, under state and common lav ecruity and lav.
Raised below are some of the particular points of error in
this proxy statement:
Ob page six, EFFECT ON COMPANY'S FINANCIAL POSITION, your
statement that the proposed disposition "will not have a material
effect on the company's income and assets" is, upon information and
belief, false and misleading.
1. It ignores the dual position the company holds as both
an equity holder in the ski slope corporation and its fall-back
position vhen the notes are not paid to receive all the property and
improvements back.
2. To state that book value is zero is to ignore how your
accountants, Price Waterhouee, originally determined the value of the
company's interests in the 10,000 acres and ski properties.

According

to your annual report for 1970, Price Waterhouse stated that they were
simply assigning the arbitrary value of the five million dollars to be
(Continued)
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received from the UA Group as the value, and were unable to determine
any other values.

As illustrated below, book value of land held over

10O years bears no relation to the true value.
3. The above paragraph ignores that the original 1970 agreement
contemplated that the company could receive the property back in case
of a default; that the protective provisions were not the usual ones
of a mortgage and bond solely, but were much more extensive, and
actually of an owner who was protecting himself in case the alleged
lander and developer could not deliver on his express and implied
promises to successfully develop the ski area, which in fact has now
happened.
4. You have available a number of appraisals of valuation of
the ski resort area:
a. Valuation report submitted for SBA loan in the 1960fs;
b. $150,000.00 study done by UA Group in 1970-71 as
precondition to closing the agreement;
c. Va? ations and appraisal provided to various landing
banks by the UA Group as part of lending done 1971 - 1975;
d. Apprgsals and valuation reports tendered to Morgan
Guarantee group for 1974 loans:
a. Appraisal and valuation as part of UHC lending $7'v\'ww
to UA Group-for ski resort in 1974;
f. Financial statements 1971 - 1975 from UA Group, GPCC amd
the rest, showing prices received for house sites, profits from sales,
etc.
Therefore it would easily be possible for you

to provide the

(Continued)
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shareholders with the estimates of value of the ski resort and
component parts so the shareholders could have some basis to decide
the fairness of the consideration to be received as recruired by Rule
14 of the SBC, disposition of property.
The logic offered by your book value approach to the UPK
interest is illustrated below;
I particularly want to call your attention to the question
of the fairness of the consideration to be received for the abandonment
of both the equity position in Park City ski area and the abandonment
of the right under the original agreement with Union American and
related affiliates to recover all the property if the payments were
not faithfully made, which is the present fact.
You make the statement, to summarize, that all the property
interest of UPK in the thousands of acres of Park City ski area has
only nominal or no special book value (apparently lumping the stock
and underlying property reversion right together) and will not
affect the company's financial position.
Following this reasoning, what is the value to the United
States of Alaska, which was acouired within the same decade that the
original*, predecessor of United Park Mines acouired the slopes of
Park City.

The United States paid $7,000,000.00 (Seward's Folly)

for Alaska, establishing the book value.

If your technical reasoning

is correct, the United States could sell Alaska to the oil companies fc
(Continued)
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that same amount and the citizens would have received book value
and therefore not affected their financial condition.
Alaska is an excellent example that the book value of property
acquired 10O years ago may bear no relationship to its present true
value.

Your allegation that there is no financial loss to the company

based on the book value of the land, either in the eouity value of
stock or the reversionary property right is, upon information and
belief, a material misstatement to the stockholders, depriving
them of any reasonable basis of determining the fairness of the
consideration.
RELATION CF UNION AMERICA TO UPK
Your proxy statement provides no meaningful way for the
shareholders to evaluate whether Union America is not receiving pieces
of the ski resort that properly belong to UPK.
1. The original agreement provided for the UA Group to provide
4.5 million in capital.

The second amendment to the option agreement

appears to provide that Union America could lend 4 million to the UA
Group of companies involved in the ski resort.

If this is true, are

any of the properties being disposed of in the June 22 agreement refer
to on page S of your proxy statement in payment of that unsecured lend
which was, under the stockholder ratified version, to be capital at
risk by Union America.
2. According to the March 1974 issue of Fortune Magazine,
page 188,:
"An initial $4-million investment, already recovered,
in the 5,2^0.acre ski village of Park City, Utah, for instance,
has produced $14 million in development, construction, and
long-term financing for Unionamerica. (Bob Volk, an ardent skier,
(Continued)
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shareholders wxth the estimates of value of the 6ki resort and
component parts so the shareholders could have some basis to decide
the fairness of the consideration to be received as reouired by Rule
14 of the SEC, disposition of property.
The logic offered by your book value approach to the UPK
interest is illustrated below.
I particularly want to call your attention to the Question
of the fairness of the consideration to be received for the abandonment
of both the equity position in Park City ski area and the abandonment
of the right under the original agreement with Union American and
related affiliates to recover all the property if the payments were
not faithfully made, which is the present fact.
You make the statement, to summarize, that all the property
interest of UPK in the thousands of acres of Park City ski area has
only nominal or no special book value (apparently lumping the stock
and underlying property reversion right together) and will not
affect the company's financial position.
Following this reasoning, what is the value to the United
States of Alaska, which was ecouired within the same decade that the
original* predecessor of United Park Mines accuired the slopes of
Park City.

The United States paid $7,000,000.00 (Seward's Folly)

for Alaska, establishing the book value.

If your technical reasoning

is correct, the United States could sell Alaska to the oil companies fc
(Continued)

0667*

UPK

- 13 -

October 3f I975

document thet UPK could recover ell the property.

Even e csreful

reeding of the entire proxy statement would not alert the shereholder to the following key facts:
1. The originel egreeraent retified by the shereholders
contemplated, in cese of defeult, recovery of ell the property,
end its language end intent wes greeter than a mortgage position.
2. Any estimate of the velue of the various property
rights being in effect abandoned is omitted.

If 6tonn acres were

only leased, why should UPK pert with them now es pert of this
errengement?

If the legal remedies ere pursued end ell the property

returned, what ere the potentiel gains?
3. What is the security of the various lenders thet they shoulc
receive most of the equity, particularly in regerd to the UA Group?
4. It is ignored thet Park City has become one of the greet
ski resorts of the world, end its vslue end potentiel is much greeter
then when the agreement \mm first entered into in 1970.
Unless the United States is in e permanent recession or
depression, the value of ski property is likely to recover rapidly.
I f THEREFORE, RESPECTFULLY DEMAND thet you in your individual
capacities, end collectively as officers end directors of UPK adjourn
the scheduled meeting of October 7, 1975, revise the proxy statement
in conformity with the SEC rules end regulations, fully inform the
(Continued)
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ahareholdera of the neceasary facta, including the value of the
aki propertied and other queetiona raiaed above, and conaider, review ai
modify your propo8ed action in diapoaing of the property valaea in
Park City aki reaort which UPK poaaeaaea.

Aa directora and officera,

I urge immediate review of your dutiea to atockholdera, including
minority atockholdera who will be materially affected by your
propoaed actiona.
Sincerely,

/Jerome Gartner, Eeo.

JG/bah
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RANDY L. DRYER (0924)
of and for
PARSONS, BEHLE & LATIMER
Attorneys for Morgan Guaranty
Trust Company of New York,
Greater Properties, Inc., and Park
Properties, Inc.
185 South State Street, Suite 700
P.O. Box 11898
Salt Lake City, Utah 84147-0898
Telephone: (801) 532-1234

DEC 7 1389

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH
* * * * * * * *

UNITED PARK CITY MINES COMPANY,
a Delaware corporation,
Plaintiff,

)
)
)

vs.

)

GREATER PARK CITY COMPANY,
a Utah corporation, et al.,
Defendants.
WELLS FARGO BANK, N.A.,

)
)
)

JOINT MOTION, STIPULATION
AND ORDER REGARDING THE STAY
OF LITIGATION, CONSOLIDATION
OF ACTIONS AND PRETRIAL
SCHEDULING

)

Intervenor.
GREATER PROPERTIES, INC.,
a Delaware corporation, et al.,
Plaintiffs,
vs.

)
)
)
)

Civil/No. C-86-3347
JudgeC^Pat B. Jlrian—s
Civil No. C-86-8907
Judge Frank Noel

)

FIRST SECURITY BANK OF UTAH,
N.A., a National Banking
Association, et al.,
Defendants.

)
)
)
)

* * * * * * * *

O.GIO

Counsel for all parties in the above-captioned
hereby

stipulate

and

agree

and

on

that

basis

move

actions

the

above

courts to enter the following Order:
1.

The stay previously entered by the Court

No. C-86-8907

is

lifted

Judge Pat B. Brian.
proposed

amended

and said

case shall

Plaintiffs are granted

complaint

and

be

in

this

motions filed
a dispositive

case

until

defendant

the Court

in Civil No. C-86-3347.
motion

transferred

to

leave to file their
Greater

Corporation may file its answer and crossclaim.
stayed

in Civil

Park

City

All discovery is

rules on

the

dispositive

Any party wishing to file

in Civil No. C-86-8907

during

the

period

discovery is stayed may do so, but shall do so in accordance with
the schedule outlined below in Civil No. C-86-3347.
2.

The

stay

entered

by

the

Court

in

Civil

No.

C-86-3347 on December 1, 1988, is hereby lifted.
3.
shall

file

Defendants
and

serve

and

intervenor

dispositive

in Civil No. C-86-3347

motions

in

response

to

the

Amended Complaint no later than December 22, 1989.
4.
dispositive

United Park City Mines Company's Response to all
motions

shall

be

filed

and

served

no

later

than

February 9, 1990.
5.

Reply

briefs shall

than March 2, 1990.

-2-

be filed

and served

no

later

6.

The initial memoranda of law for each movant shall

be no longer than 20 pages, exclusive of the statement of facts.
7.
movant's

United Park shall have 20 pages to respond to each

initial memorandum of law, exclusive of any

responsive

statement of facts.
8.

Each

movant

shall

have

no

more

than

15

pages

within which to reply to United Park's response, exclusive of any
reply statement of facts.
9.

The Court shall hear all dispositive motions filed

pursuant to the above schedule on

, at

.

Three hours are scheduled for argument by counsel for all parties
to be divided

one hour and 20 minutes

hour and 40 minutes for movants.

for United

Park and one

Movants may divide the allotted

time amongst themselves as they deem appropriate.
10.

If any parties or claims

remain after

the Court

has ruled on the dispositive motions, the Court shall thereafter
schedule
scheduling
Civil

and

conduct

as

soon

conference pursuant

Procedure.

The

as

practicable

a

pretrial

and

to Rule 16 of the Utah Rules of

purpose

of

said

conference

shall

be

to

determine whether or not cases C-86-3347 and C-86-8907 should be
consolidated

and,

if

sor

under

what

conditions

and

how

the

parties should be realigned, and to establish a pretrial schedule
in the case,
briefing

and

including dates
argument

of

for

(a) cut-off of discovery;

summary

judgment

motions;

(b)
(c)

0oG42
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preparation

and submission of a final pretrial order;

(d) the

final pretrial conference; and (e) the trial.
DATED this

day of

, 1989.

PRINCE, YEATES & GELDZAHLER

By:
Attorneys for Greater Park City
Company and Alpine Meadows of
Tahoe, Inc.
GIAUQUE, WILLIAMS, WILCOX & BENDINGER
By:
Attorneys for Royal Street Land
Company, Deer Valley Resort
Company, Royal Street of
Utah, and Royal Street
Development Company, Inc.
PARSONS, BEHLE & LATIMER
By:
Attorneys for Morgan Guaranty
Trust Company of New York,
Greater Properties, Inc., and
Park Properties, Inc.
RAY, QUINNEY & NEBEKER
By:
Attorneys for ASARCO, Incorporated

•4-
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RAY, QUINNEY & NEBEKER

By:
Attorneys for First Security
Bank of Utah, N.A.
BURBIDGE & MITCHELL

By:
Attorneys for Atlantic
Richfield Company
JONES & FARR

By:
Attorneys for Intervenor Wells
Fargo Bank, N.A.
WATKISS & CAMPBELL

By:
Attorneys for United Park
City Mines Company
SO ORDERED this

day of

, 1989,

BY THE COURT:

JUDGE PAT B. BRIAN
Third Judicial District Court Judge

JUDGE FRANK G. NOEL
Third Judicial District Court Judge
232:111489A
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preparation

and

submission

of

a final

pretrial

order;

(d) the

final pretrial conference; and (e) the trial.
DATED

thi. g f f S y o< ^ ^ V ^ , 1989.
PRINCE, YEATES & GELDZAHLER

A€tc/i-neys for Greater Park City
( Company
Company and Alpine Meadows of
Tahoe, Inc.
GIAUQUE, WILLIAMS, WILCOX & BENDINGER

By:
Attorneys for Royal Street Land
Company, Deer Valley Resort
Company, Royal Street of
Utah, and Royal Street
Development Company, Inc.
PARSONS, BEHLE & LATIMER

By:

2>,

AttoYney^lfor Morgan^Guaranty
TrustVQ&mpany of N e r York,
Greater Properties, Inc., and
Park Properties, Inc.
RAY, QUINNEY & NEBEKER

By:

Attorneys for ASARCO, Incorporated

0.G45
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preparation

and submission of a final pretrial order;

(d) the

final pretrial conference; and (e) the trial,
DATED this £4

'll^/^nn«J/^S1389.

day of

PRINCE, YEATES & GELDZAHLER

By:
Attorneys for Greater Park City
Company and Alpine Meadows of
Tahoe, Inc.
GIAUQUE, WILLIAMS, WILCOX & BENDINGER
By:

t,

}'€SVLJ*JL

(J

Attorneys /ffor Royal Street Land
Company/'Deer Valley Resort
Company, Royal Street of
Utah, and Royal Street
Development Company, Inc.
PARSONS, BEHLE & LATIMER
By:
Attorneys for Morgan Guaranty
Trust Company of New York,
Greater Properties, Inc., and
Park Properties, Inc.
RAY, QUINNEY & NEBEKER
By:
Attorneys for ASARCO, Incorporated

0cG4G
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preparation

and

submission

of

a final

pretrial

order;

(d) the

final pretrial conference; and (e) the trial.
DATED this

day of

, 1989.

PRINCE, YEATES & GELDZAHLER

By:
Attorneys for Greater Park City
Company and Alpine Meadows of
Tahoe, Inc.
GIAUQUE, WILLIAMS, WILCOX fie BENDINGER
By:
Attorneys for Royal Street Land
Company, Deer Valley Resort
Company, Royal Street of
Utah, and Royal Street
Development Company, Inc.
PARSONS, BEHLE & LATIMER
By:
Attorneys for Morgan Guaranty
Trust Company of New York,
Greater Properties, Inc., and
Park Properties, Inc.
RAY, QUINNEY & NEBEKER
By:
Attorneys for ASARCO,

Incorporated

0.G47
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BURBIDGE S. MITCHELL
By:
Attorneys for Atlantic
Richfield Company
JONES & FARR
By:
Attorneys for Intervenor Wells
Fargo Bank, N.A.
WATKISS & CAMPBELL
By:
Attorneys for United Park
City Mines Company
SO ORDERED t h i s

day of

, 1989.

BY THE COURT:

JUDGE PAT B. BRIAN
Third Judicial District Court Judge

JUDGE FRANK G. NOEL
Third Judicial District Court Judge
232:111489A
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RAY, QUINNEY & NEBEKER

By:
Attorneys for First Security
Bank of Utah, N.A.
BURBIDGE & MrPCHEL

By:
Attorneys fo
Richfield Company
JONES & FARR

By:
Attorneys for Intervenor Wells
Fargo Bank, N.A.
WATKISS & CAMPBELL

By:
Attorneys for United Park
City Mines Company
SO ORDERED this

day of

., 1989,

BY THE COURT:

JUDGE PAT B. BRIAN
Third Judicial District Court Judge

JUDGE FRANK G. NOEL
Third Judicial District Court Judge
232:111489A

0^049
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RAY, QUINNEY & NEBEKER

By:
Attorneys for First Security
Bank of Utah, N.A.
BURBIDGE & MITCHELL

By:
Attorneys for Atlantic
Richfield Company
JONES £ FAfcfc
By:
Attorneys for Intervenor "Wells
Fargo Bank, N.A.
WATKISS & CAMPBELL

By:
Attorneys for United Park
City Mines Company
SO ORDERED this

day of

., 1989.

BY THE COURT:

JUDGE PAT B. BRIAN
Third Judicial District Court Judge

JUDGE FRANK G. NOEL
Third Judicial District Court Judge
232:111489A
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RAY, QUINNEY & NEBEKER

By:
Attorneys for First Security
Bank of Utah, N.A.
BURBIDGE & MITCHELL

By:
Attorneys for Atlantic
Richfield Company
JONES & FARR

By:
Attorneys for Intervenor Wells
Fargo Bank, N.A.
WATKISS & CAMPBELL

Attorneys for United Park
City Mines Company
SO ORDERED this

*7

day of

kj)

£^,.

19S9.

BY THE COU

T&f>

1

JUDGE PAT B. ti
Third Judicial District Court Judge

JUDGE FRANK G. NOEL
Third Judicial District Court Judge
232:111489A
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Tab 10

JUDICIAL CODE

78-12-25. Within four years.
Within four years:
(1) An action upon a contract, obligation, or liability not founded upon
an instrument in writing; also on an open account for goods, wares, and
merchandise, and for any article charged on a store account; also on an
open account for work, labor or services rendered, or materials furnished;
provided, that action in all of the foregoing cases may be commenced at
any time within four years after the last charge is made or the last
payment is received.
(2) A claim for relief or a cause of action under the following sections of
Chapter 6, Title 25, the Uniform Fraudulent Transfer Act:
(a) Subsection 25-6-5(l)(a), which in specific situations limits the
time for action to one year, under Section 25-6-10;
(b) Subsection 25-6-5(l)(b); or
(c) Subsection 25-6-6(1).
(3) An action for relief not otherwise provided for by law.

Tabll

JUDICIAL CODE

78-12-27. Action against corporate stockholders or directors.
Actions against directors or stockholders of a corporation to recover a penalty or forfeiture imposed, or to enforce a liability created, by law must be
brought within three years after the discovery, by the aggrieved party, of the
facts upon which the penalty or forfeiture attached, or the liability accrued,
and in case of actions against stockholders of a bank pursuant to levy of
assessment to collect their statutory liability, such actions must be brought
within three years after the levy of the assessment.

iab

MAY 1 5 1990
JOINTLY SUBMITTED BY:

.J£:JI

STRACHAN & STRACHAN
PRINCE, YEATES & GELDZAHLER
Attorneys for Defendants
Greater Park City Company and
Alpine Meadows of Tahoe, Inc.
GIAUQUE, WILCOX & BENDINGER
Attorneys for Defendants
Royal Street Land Company,
Royal Street Development Company,
Inc., Deer Valley Resort Company
and Royal Street of Utah

PARSONS, BEHLE & LATIMER
DAVIS, POLK & WARDWELL
Attorneys for Defendants
Greater Properties, Inc.
Park Properties, Inc.
Morgan Guaranty & Trust
Company of New York and
Fidelity Bank of Philadelphia
PRUITT, GUSHEE & FLETCHER
Attorneys for Intervenor
Wells Fargo Bank, N.A.

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH

UNITED PARK CITY MINES COMPANY,
a Delaware corporation
Plaintiff,
vs.
GREATER PARK CITY COMPANY, a
Utah corporation; et al.,
Defendants.
WELLS FARGO BANK, N.A.,
Intervenor.
GREATER PROPERTIES, INC., a
Delaware corporation, et al.,
Plaintiffs,
vs.
FIRST SECURITY BANK OF UTAH,
N.A., a national banking
association; et al.,
PRINCE, YEATES
4 GELDZAHLER
ty Centre I, Suite 900 I
5 East Fourth South |
Salt Lake City
Utah 84111
(801) 524-1000

FINDINGS OF FACT
CONCLUSIONS OF LAW
AND ORDER
GRANTING MOTIONS TO
DISMISS OR FOR SUMMARY
JUDGMENT OF DEFENDANTS
GREATER PARK CITY COMPANY,
ALPINE MEADOWS OF TAHOE,
INC., MORGAN GUARANTY
TRUST COMPANY OF NEW YORK,
FIDELITY BANK OF
PHILADELPHIA, GREATER
PROPERTIES, INC., PARK
PROPERTIES, INC., ROYAL
STREET LAND COMPANY, DEER
VALLEY RESORT COMPANY,
ROYAL STREET OF UTAH,
ROYAL STREET DEVELOPMENT
COMPANY, INC., and
INTERVENOR WELLS FARGO
BANK, N.A.
Civil No. C-86-3347
and
Civil No. C-86-8907
Judge Pat B. Brian

Defendants.

C73..->»

The Motions to Dismiss of defendants Atlantic
Richfield Company ("ARCO"); ASARCO, Inc. ("ASARCO"); Greater
Park City Company ("GPCC"); Royal Street Land Company, Deer
Valley Resort Company, Royal Street of Utah and Royal Street
Development Company, Inc. (all collectively referred to as
"Royal Street" or the "Royal Street defendants"); Alpine
Meadows of Tahoe, Inc. ("AMOT"); Morgan Guaranty Trust Company
of New York ("Morgan"); Fidelity Bank of Philadelphia
("Fidelity"); Greater Properties, Inc. ("GPI"); Park
Properties, Inc. ("PPI"); and intervenor Wells Fargo Bank, N.A.
("Wells Fargo"), pursuant to U.R.C.P. 12(b), and for Summary
Judgment, pursuant to U.R.C.P. 56, seeking dismissal of
plaintiff United Park City Mines Company's ("UPCM") Amended
Complaint came on for hearing before the Court on April 4, 1990.
All parties were represented by counsel.

Plaintiff

UPCM was represented by its counsel, David K. Watkiss, David B.
Watkiss and Perrin R. Love; defendant ARCO was represented by
its counsel, Richard D. Burbidge and Stephen B. Mitchell;
defendant ASARCO was represented by its counsel, Merlin 0.
Baker and Jonathan A. Dibble; defendants GPCC and AMOT were
represented by their counsel, Gordon Strachan and James A.
Boevers; defendants Morgan, Fidelity, GPI and PPI were
represented by their counsel, Gordon Roberts and Elisabeth R.

PRINCE, YEATES
ft QELDZAHLER
)lty Centra I, Suite 900 I
75 East Fourth South [
Salt Lake City
Utah 84111
(801) 524-1000
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Blattner; the Royal Street defendants were represented by their
counsel, Wendy A. Faber and Richard W. Giauque; and mtervenor
Wells Fargo was represented by its counsel, Michael F. Jones.
Prior to the hearing, the parties submitted voluminous
legal memoranda, affidavits and exhibits.

The Court heard oral

argument from all parties for approximately 3-1/2 hours.
Thereafter, all parties filed proposed Findings of Fact and
Conclusions of Law at the Court's request.

The Court, having

read the memoranda and affidavits, having heard oral argument,
having considered the proposed Findings and Conclusions, and
having entered Memorandum Decisions with respect to each of the
defendants' and intervener's motions, hereby makes the
following Findings of Fact, Conclusions of Law and Order with
respect to the motions to dismiss or for summary judgment of
defendants GPCC, Royal Street, AMOT, Morgan, Fidelity, GPI, PPI
and mtervenor Wells Fargo.

These Findings and Conclusions

constitute the written statement of the grounds for the Court's
decision under U.R.C.P. 52(a).
I.
1.

FINDINGS OF FACT

UPCM has had adequate opportunity to conduct

discovery relating to the issues in the motions to dismiss or
for summary judgment.
2.

Based upon the record, there is no genuine

dispute as to any of the following material facts.
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A.
3.

BACKGROUND

In February, 1971, GPCC entered into the

following Resort Agreements with UPCM.
4.

Pursuant to the Land Purchase Agreement UPCM

agreed to sell to GPCC approximately 4,200 acres of real
property for commercial, condominium and subdivision
development, including the base facilities, golf course, other
resort improvements and the personal property of the existing
resort operations for the sum of $5.4 million, payable over
time.
5.

UPCM entered into three separate ski leases with

GPCC wherein it leased 432 acres known as Crescent Ridge [Lease
(Crescent Ridge)], 470 acres in Deer Valley [Lease (Deer
Valley)] and 5,631 acres which included the then existing ski
runs [Lease (Resort Area)].
6.

Pursuant to the Water Rights Purchase Agreement

UPCM agreed to sell its water rights to GPCC for $500,000, but
reserved the right to use a portion of the water for mining and
related activities.
7.

In 1975, the shareholders of GPCC (including

UPCM, Royal Street, Morgan, Fidelity and non-party Union
America) decided to restructure GPCC to solve certain financial
problems GPCC had encountered.

-3-
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8.

In 1975, ARCO owned 18.4% of UPCM's stock and

ASARCO owned 12.7%.
B.

THE STATUTE OF LIMITATIONS ON THE THIRD AND

FOURTH CLAIMS (AMOT, GPCC, ROYAL STREET, MORGAN, FIDELITY)
9.

In 1975, three directors independent of ARCO and

ASARCO served on the UPCM Board of Directors when the
restructuring plans and Resort Agreements involving GPCC were
considered and approved by the seven-member UPCM Board of
Directors.
10.

At the time the restructuring agreement was

approved, ARCO and ASARCO each had two directors on the UPCM
Board of Directors, in addition to the three independent
directors serving on the Board.
11.

The independent directors of UPCM had full

knowledge concerning the terms of the restructuring and its
effect upon UPCM and voted in favor of the restructuring.
12.

The three independent directors were not

implicated in any alleged wrongdoing, did not have any conflict
of interest and were fully informed of all the material facts
involving the 1975 restructuring plan and the subseguent
execution of the Resort Agreements.
13.

The leases and other agreements relating to the

1975 Resort Agreements involving the restructuring of GPCC were
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approved by the three independent Board members on UPCM's Board
of Directors.
14.

At the annual meeting of UPCM shareholders held

in May, 1975, the shareholders were informed of the
restructuring proposals and were told that these proposals
would be submitted to a vote of the shareholders in October,
1975.
15.

On or about September 2, 1975, a proxy statement

was sent to all shareholders of UPCM.

The proxy statement

stated in detail what UPCM was giving and what it was receiving
as part of the proposed restructuring.
16.

Shortly before the special meeting of

shareholders on October 7, 1975, the UPCM Board of Directors
received several written complaints from shareholders,
including a detailed multi-page letter from Jerome Gartner, an
attorney representing a shareholder named Timothy Donath.
17.

Shareholder Donath demanded that the meeting be

postponed and that the directors reconsider their decision to
approve the restructuring.

Several shareholders complained

that the restructuring was unfair to UPCM and that the proxy
statement sent to shareholders was incomplete and missing
important information.
18.

PRINCE, YEATES
A QELDZAHLER
:ity Centre I, Suite 900 I
175 East Fourth South |
Salt Lake City
Utah 84111
(801) 524-1000

Shareholder Donath's letter was reviewed and
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discussed by the UPCM Board of Directors, including the
independent directors.
shareholders meeting.

The directors voted to proceed with the
Donath's letter was disclosed to the

UPCM shareholders at the special meeting on October 7, 1975.
19.

At the UPCM special shareholders meeting held on

October 7, 1975, 96.4 percent in interest of the shareholders
who voted approved the restructuring plan either at the meeting
or by proxy, which represented 60.2 percent of the total
outstanding shares.
20.

In 1975, the shareholders of UPCM had actual

knowledge of the restructuring plan and the leases and
agreements relating thereto or they were put on notice of facts
which would lead a person of ordinary prudence to discover the
alleged wrongdoing, sufficient to commence the running of the
statute of limitations.
C.
21.

THIRD AND FOURTH CLAIMS (AMOT)

The adversary relationship in 1975 between AMOT

as the buyer of GPCC, and UPCM as the seller, precluded any
fiduciary duty from AMOT to UPCM.

No such duty was created by

AMOT's pre-October 7, 1975 assistance in opening the resort for
the 1975-1976 ski season.

All parties benefitted from the

timely opening of the ski resort.
22.

AMOT did not induce or encourage any person,

party or entity to breach any alleged fiduciary duties.

PRINCE, YEATES
ft QELDZAHLER
Ity Centre I, Suite 900 I
75 East Fourth South |
Sett Lake City
Utah 84111
(801) 524-1000
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23.

AMOT's participation was minimal in preparing and

approving the proposed restructuring, including the two 20-year
extensions of the Lease (Resort Area).

These transactions were

agreed upon in substance by the other parties and UPCM prior to
being presented to AMOT for approval.
24.

Prior to being presented to AMOT, the

restructuring proposal had been rejected by other potential
investors.
25.

The statements of AMOT's Board Chairman, Mr.

Badami, at the October 7, 1975 UPCM shareholders meeting,
called to approve the proposed restructuring, were opinions
only and were not detrimentally relied upon by the UPCM
shareholders.
26.

More than 62 percent in interest of the UPCM

stockholders had voted by proxy on the proposed restructuring
and did not attend the October 7, 1975 meeting.
27.

AMOT did not participate in the preparation or

submission of the proxy materials sent to UPCM shareholders.
28.

AMOT was not involved in the restructuring plan

until 1975.
29.

AMOT had no business relationship with any of the

participants in the restructuring proposal until 1975.
30.

In 1975, AMOT did not have knowledge superior to
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UPCM officers and directors, who were independent of ARCO and
ASARCO, including, among others, UPCM President and Director
Miles Romney, UPCM Director Harold Steele, and UPCM SecretaryTreasurer Lamar Osika.

These individuals also either served on

GPCC's Board or attended the critical GPCC Board meetings
relating to the restructuring proposals.
31.

AMOT also had no knowledge of any alleged

breaches of fiduciary duty by the other parties involved in the
restructuring plan.
32.

AMOT was not a substantial participant in

preparing or consummating the 1975 restructuring.
D.
33.

THIRD AND FOURTH CLAIMS (GPCC)

In 1975, UPCM was a controlling shareholder in

GPCC, owning 39 percent of the common stock and two-thirds of
the preferred stock.

Therefore, GPCC owed no fiduciary duties

to UPCM in 1975.
34.

GPCC neither induced nor aided and abetted

alleged breaches of fiduciary duties by third parties in 1975.
E.

FIFTH, SIXTH AND TENTH CLAIMS (GPI, PPI)

35.

GPI was formed by Morgan and Fidelity pursuant to

the 1975 restructuring of GPCC to act as their agent for the
purpose of receiving an assignment of the Lease (Resort Area)
and Lease (Cresent Ridge) between UPCM and GPCC.

PRINCE, YEATES
ft QELOZAHLER
SltyCentral,Suite900 I
75 East Fourth South [
Salt U k « City
Utah 84111
(801) 524-1000
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36.

GPI was not assigned an interest under the Lease

(Deer Valley).
37.

GPI leased back the assigned ski run leases to

GPCC in return for payment of a certain percentage of the ski
lift revenues collected each year.
38.

PPI was formed by Morgan and Fidelity to act as

their agent for the purpose of receiving an assignment of
certain ski resort properties being purchased from UPCM by GPCC
under the Land Purchase Agreement.
39.

PPI was not assigned any interest under the

UPCM/GPCC ski run leases or the Lease (Deer Valley).
40.

PPI leased back the assigned properties to GPCC

in return for payment of a certain percentage of the ski lift
revenues collected each year.
41.

UPCM expressly consented to the assignments of

the ski run leases and ski properties to GPI and PPI.
42.

UPCM expressly agreed to look solely to GPCC (and

not to GPI or PPI) for performance of the underlying lease and
purchase obligations.
43.

UPCM is suing GPI and PPI for alleged breaches of

the ski run leases by GPCC.

The factual bases upon which GP]

and PPI relied in seeking dismissal of plaintiff's Fifth, Sixth
and Tenth Claims for Relief against them in the Amended
Complaint were not rebutted by UPCM.

-9F
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F.

THIRD, FOURTH, FIFTH, SIXTH, NINTH, TENTH
AND TWELFTH CLAIMS (ROYAL STREET)

44.

As the result of the restructure of GPCC in 1975,

Royal Street Land Company (Land) acquired, with UPCM approval,
the following rights in the 1971 contracts between GPCC and
UPCM.
45.

GPCC conveyed to Land GPCC's interest in the

property located in Deer Valley which was subject to the Land
Purchase Agreement with UPCM.

Land's interest was assigned,

with UPCM's consent, to Royal Street of Utah (RSU) and then to
Deer Valley Resort Company (Deer Valley).
46.

GPCC assigned an undivided one-half of its rights

under the Water Rights Purchase Agreement to Land.
47.

GPCC assigned to Land the right to lease 1,834

acres for skiing purposes in an expanded Lease (Deer Valley).
This Lease was amended on May 21, 1979 and July 31, 1980.
Land's interest was then assigned, with UPCM's consent, to RSU
and then to Deer Valley.

The primary term of the lease runs

until April 30, 1991 and may be extended at the option of Deer
Valley for three 20-year periods.
G.

1981 AND 1982 ESTOPPEL CERTIFICATES
(WELLS FARGO/ROYAL STREET)

48.

In 1981, $6.6 million of bonds (1981 Bonds) were

issued for the benefit of Deer Valley and purchased by Wells
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Fargo, and the proceeds were paid to or for the benefit of Deer
Valley.

Such 1981 Bonds are secured by the 1981 Mortgage (as

identified in the Complaint in Intervention, paragraph 4a),
under which Mortgage is pledged the entire real estate
[including the land leased under the Lease (Deer Valley)] and
personal property consisting of the operating ski resort known
as "Deer Valley Resort".
49.

UPCM gave Wells Fargo an Estoppel Certificate

(1981 Estoppel Certificate) and a Consent and Agreement (1981
Consent and Agreement) to induce Wells Fargo to accept the 1981
Mortgage and as a stated "condition precedent" to the purchase
of the 1981 Bonds.
50.

Wells Fargo's purchase of the 1981 Bonds was made

in reliance upon the affirmative assurances and rights given to
it by UPCM in the 1981 Estoppel Certificate and the 1981
Consent and Agreement concerning the Lease (Deer Valley).
51.

In 1982, $6,000,000 of bonds (1982 Bonds) were

issued for the benefit of Deer Valley and purchased by Merrill
Lynch Pierce Fenner & Smith Incorporated (Merrill Lynch), and
the proceeds thereof were paid to or for the benefit of Deer
Valley.

A material inducement to Merrill Lynch's purchasing

such bonds was Wells Fargo*s issuance of a Letter of Credit
(1982 Letter of Credit) in the amount of $6,742,500 as
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collateral which, in addition to the Deer Valley Resort itself,
secured the 1982 Bonds.

The Letter of Credit was issued

pursuant to a Letter of Credit Agreement (1982 Letter of Credit
Agreement) entered into by Deer Valley with Wells Fargo as an
integral part of the subject 1982 Bonds transaction.

The 1982

Letter of Credit and Letter of Credit Agreement are secured by
the 1982 Mortgage (as identified in the Complaint in
Intervention, paragraph 4b).

The Deer Valley Resort is pledged

under the 1982 Mortgage.
52.

As a part of the 1982 Bonds transaction, for the

purpose of providing Wells Fargo the same condition precedent,
affirmative assurances and rights concerning the Lease (Deer
Valley), UPCM executed and delivered to Wells Fargo an Estoppel
Certificate (1982 Estoppel Certificate) which is identical in
all material respects to that provided in 1981; and gave Wells
Fargo a Consent and Agreement (1982 Consent and Agreement)
likewise identical in all material respects to the 1981 Consent
and Agreement.
53.

Wells Fargo*s extension of credit in connection

with the 1982 Bonds transaction was made in reliance upon the
assurances and rights under the 1982 Estoppel Certificate and
the 1982 Consent and Agreement concerning the Lease (Deer
Valley).

PRINCE, YEATES
ft QELD2AHLER
tyCentral,Suite900 I
5 East Fourth South |
Salt Lake City
Utah 84111
(801)524-1000

-12-

54.

Wells Fargo has also provided Deer Valley with a

revolving Line of Credit (Line of Credit) of approximately $4.5
million in principal amount, which Line of Credit is secured by
various parcels of real property that are contiguous to and/or
in the immediate vicinity of the Deer Valley Resort (Line of
Credit Collateral Property), the value of which parcels is
dependant upon Deer Valley's continuing as the operator of th€>
Deer Valley Resort as a ski resort.
H.

RESCISSION OF THE 1975 AGREEMENTS SOUGHT BY THE THIRD

AND FOURTH CLAIMS (AMOT, GPCC, ROYAL STREET, MORGAN, FIDELITY)
55.

UPCM does not seek to rescind the Royal Street

Defendants' interests under the Land Purchase Agreement or seek
the return of any land parcels already released to Royal Street
or GPCC.

Royal Street has received all land parcels to which

it is entitled.
56.

As of May 10, 1988 Land had received deeds to all

of its parcels under the Land Purchase Agreement.
57.

UPCM is estopped from asserting rescission or

reformation of the 1975 agreements because UPCM continued to
accept the benefits and performance of the agreements both
before and after its claims for rescission and reformation were
filed.
58.

For example, after the original Complaint was

filed in May, 1986, UPCM continued to accept payments under the

-13-

U 4

Lease (Resort Area) and Lease (Deer Valley) through November 7,
1989, as well as under other Resort Agreements, and to
authorize the release of parcels under the Land Purchase
Agreement.
I.
59.

INSTRUMENTS OF TITLE IN ESCROW

Title to the water sold to and paid for by GPCC

and Royal Street under the Water Rights Purchase Agreement
remains in escrow as do certain instruments of title paid for
under the Land Purchase Agreement.
J.

THE FIFTH, SIXTH, EIGHTH, NINTH AND TENTH CLAIMS

ALLEGING CONTRACT DEFAULTS (GPCC, ROYAL STREET, GPI, PPI)
60.

GPCC and Royal Street have made payment in full

under the Land Purchase Agreement and Water Rights Purchase
Agreement, curing any alleged defaults pursuant to the terms
and conditions of these agreements.

UPCM does not allege that

GPCC or Royal Street has committed any defaults under the Land
Purchase Agreement.
61.

UPCM has waived and is estopped from asserting

all contractual defaults alleged to have occurred prior to
August, 1985, and all alleged continuing defaults alleged to
have begun prior to that time, based on statements in its
annual reports that GPCC and Royal Street were current on all
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agreements, and its certifications to the escrow agent that
GPCC and Royal Street had paid all amounts of lift revenue that
were owed.
62.

There was no concealment of alleged GPCC

contractual defaults from UPCM, because UPCM had one or more
representatives on GPCC's Board until August, 1985 pursuant to
paragraph 17 of the Lease (Resort Area) as amended.
K.
63.

SEVENTH CLAIM (GPCC)

Regarding the Seventh Claim for trespass against

GPCC, the sale of the Town Lift property to Sweeney never
occurred, and his option to purchase the property expired.
64.

Prior to August, 1985, UPCM gave its written and

verbal consent to GPCC to use the rest of the land which
involves the trespass allegations.
II.
1.

CONCLUSIONS OF LAW

No genuine issues of material fact exist

regarding any of the defendants* and interveners' motions to
dismiss or for summary judgment.

All defendants and intervenor

are entitled to summary judgment as a matter of law.
A.

THE STATUTE OF LIMITATIONS ON THE THIRD AND FOURTH

CLAIMS (AMOT, GPCC, ROYAL STREET, MORGAN, FIDELITY)
2.

In 1975, UPCM, through three independent

directors and several shareholders, knew or should have known
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of any alleged wrongdoing in connection with the 1975
restructuring plan and the execution of numerous leases and
agreements relating to the 1975 restructuring plan and Resort
Agreements.

Accordingly, there is no basis for tolling the

statutes of limitations applicable to the claims arising from
the restructuring, which statutes began to run in 1975.
3.

The Third and Fourth Claims against GPCC, Royal

Street, Morgan and Fidelity, for breach of fiduciary duty or
inducing or aiding and abetting breach of fiduciary duty, and
against AMOT, for inducing or aiding and abetting breach of
fiduciary duty, are barred by the four-year statute of
limitations contained in U.C.A. 78-12-25(3).
B.
4.

THIRD AND FOURTH CLAIMS (AMOT)

The only duties owed by AMOT Board Chairman, Mr.

Badami, in 1975, were to AMOT's shareholders.

UPCM

shareholders had no basis to rely on opinions expressed by Mr.
Badami at the October 7, 1975 meeting.
5.

The Third and Fourth Claims in the Amended

Complaint do not state a cause of action against defendant AMOT.
C.
6.

THIRD AND FOURTH CLAIMS (GPCC)

The Third and Fourth Claims fail to state a cause

of action against GPCC for inducing, aiding or abetting, or for
breach of fiduciary duty.
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D.

RESCISSION OF THE 1975 AGREEMENTS SOUGHT BY THE THIRD AND

FOURTH CLAIMS (AMOT, GPCC, ROYAL STREET, MORGAN, FIDELITY)
7.

The Third and Fourth Claims against GPCC, Royal

Street, Morgan, Fidelity and AMOT are also barred to the extent
they seek to rescind or reform the Resort Agreements, because
of UPCM's continued acceptance of benefits and performance of
the agreements both before and after claims for reformation and
recission were filed, and because of payment in full under the
Land Purchase Agreement and Water Rights Purchase Agreement by
GPCC and Royal Street.
E.

THE FIFTH, SIXTH, EIGHTH, NINTH AND TENTH CLAIMS

ALLEGING CONTRACT DEFAULTS (GPCC, ROYAL STREET, GPI, PPI)
8.

All allegations of contractual defaults

applicable to the claims against GPCC, Royal Street, GPI or PPI
in the Fifth, Sixth, Eighth, Ninth or Tenth Claims for Relief
and which are alleged to have occurred prior to May 8, 1980,
are precluded by the six-year statute of limitations, U.C.A.
§ 78-12-23(2), and all new allegations of default alleged in
the Amended Complaint to have occurred prior to June 20, 1982
are precluded for the same reason.

There is no basis for

tolling this statute of limitations.
9.

All alleged contractual defaults applicable to

the claims against GPCC, Royal Street, GPI or PPI, in the
Fifth, Sixth, Eighth, Ninth or Tenth Claims for Relief either
are not defaults according to the terms of the Resort
PRINCE. YEATES
& QELOZAHLER
City Centra I, Sulta 900
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Salt Lake City
Utah 84111
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Agreements, or have been performed, cured or waived.
Alternatively, these alleged defaults are not material
defaults, are not the subject of adequate notice required by
the Resort Agreements and applicable law governing contractual
forfeiture, are subject to the terms of the judicial
ascertainment provisions of the Resort Agreements allowing cure
after any final judgment determining defaults, or are subject
to an adequate remedy in damages, and, thus, termination or
forfeiture of these agreements is not permitted.

The Court

reserves for further determination the issue of whether UPCM
has a claim for damages against GPCC based upon defaults under
the Lease (Resort Area) alleged in paragraph 116(e)(ii) of the
Amended Complaint.
10.

To the extent the Fifth, Sixth, Eighth, Ninth or

Tenth Claims against GPCC, Royal Street, GPI or PPI, are based
on alleged breaches of the Land Purchase Agreement or Water
Rights Purchase Agreement, these claims also must be dismissed
based on payment in full under these agreements by GPCC and
Royal Street.
F.

FIFTH, SIXTH, TENTH AND ELEVENTH CLAIMS (GPI, PPI,
MORGAN, FIDELITY)
11.

Because UPCM's claims that would provide a basis

for contract termination or other equitable relief are being

-18-

dismissed, the Eleventh Claim for Relief against GPI, PPI,
Morgan and Fidelity must also be dismissed as a matter of law.
12.

PPI was not assigned any interest under any of

the UPCM/GPCC ski run leases.

Therefore, UPCM's Fifth and

Sixth Claims for Relief fail to state a claim against PPI.
13.
(Deer Valley).

GPI was not assigned an interest under the Lease
Therefore, UPCM's Sixth Claim for Relief fails

to state a claim against GPI.
14.

UPCM expressly consented to the assignments of

the GPCC ski run leases to GPI, thus limiting its right to
recover, for any alleged breach, only against GPCC.
15.

UPCM expressly agreed it would not look to any

assignee for performance under the agreements.

Therefore,

UPCM's Fifth Claim for Relief fails to state a claim against
GPI.
16.

Any alleged duty of good faith arising out of the

ski run leases and the property purchases is a contractual
duty, and UPCM's express consent to the assignment of the GPCC
ski run leases to GPI and the property purchases to PPI, and
its limitation of its right to recover to GPCC, bars UPCM from
recovering from PPI and GPI for any breach of that duty by
GPCC.

Therefore, UPCM's Tenth Claim for Relief fails to state

a claim against PPI and GPI.
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G.

THIRD, FOURTH, FIFTH, SIXTH, TENTH AND TWELFTH CLAIMS
(WELLS FARGO/ROYAL STREET)
17.

The doctrine of Equitable Estoppel precludes UPCM

from asserting legal and equitable claims against Wells
Fargo/Royal Street because UPCM negligently or intentionally
made representations which Wells Fargo reasonably and
justifiably relied on.

UPCM is now estopped from pursuing any

claims against Wells Fargo/Royal Street which are inconsistent
with the plain language of the Estoppel Certificates and
Consent and Agreement documents.
18.

If UPCM did not knowingly and willingly make the

statements in the Estoppel Certificates, it was negligent in
executing the Certificates, to the detrimental reliance of
Wells Fargo.
19.

Having given the two Estoppel Certificates in

1981 and 1982, expressly stating there were no defaults under
the Lease (Deer Valley), and having given the two Consent and
Agreement papers, which were silent regarding the Water Rights
and Land Purchase Agreements, UPCM is bound by what the
documents stated or omitted to state, irrespective of whether
said silence was intentional or negligent, regarding the Lease
(Deer Valley), the Water Rights and Land Purchase Agreements,
and any other property rights necessary to the ownership and
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operation of the Deer Valley Resort by Royal Street.

UPCM is

equitably estopped and has waived all of the claims for
contract termination, forfeiture, rescission, reformation and
declaratory relief sought against Royal Street in the Third,
Fourth, Fifth, Sixth, Tenth or Twelfth Claims for Relief in the
Amended Complaint.
H.
20.

INSTRUMENTS OF TITLE IN ESCROW

All remaining unreleased instruments of title,

deposited in escrow under either the Land Purchase Agreement or
Water Rights Purchase Agreement, should be released from escrow
by the escrow officer, defendant First Security Bank of Utah,
N.A.

The escrow agent should also release funds held in escrow

to the party to which they are owed, including UPCM, GPI and
PPI.

First Security shall release these instruments as follows:
a.

To GPCC:
(i) Original Conveyance covering resort

facilities dated October 11, 1975, identified as
document (dd) in the Substituted Escrow Agreement
dated October 11, 1975 ("Substituted Escrow
Agreement").
(ii)

Original Special Warranty Deed (from UPCM

to GPCC) covering Parcel 18 dated October 11, 1975,
identified as document (ee) in the Substituted Escrow
Agreement.
(iii)
PRINCE, YEATES
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Special Warranty Deeds to any other
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parcels of the Development Properties (as that term is
used in the Substituted Escrow Agreement), not
previously delivered, including the Original Special
Warranty Deed (from UPCM to GPCC) covering Parcel 2E
dated October 11, 1975, identified as document (j) in
the Substituted Escrow Agreement (if not already
delivered), and any undelivered Original Special
Warranty Deed (from UPCM to GPCC) covering Parcel
7-2B.

Further, UPCM is hereby ordered to deliver to

GPCC any and all policies of title insurance required
to be delivered under the provisions of the Land
Purchase Agreement as amended.
(iv)

Original Conveyance dated October 11, 1975

covering water rights purchased under the Water Rights
Purchase Agreement as Amended, identified as document
(ff) in the Substituted Escrow Agreement.
(v)

Original Lease (Crescent Ridge) dated May 1,

1975 and identified as document (e) in the Substituted
Escrow Agreement.
b.

To Royal Street Land Co./Deer Valley
Resort Co.:
Original Conveyance dated October 14, 1975

covering an undivided one-half interest in water
rights covered by the Water Rights Purchase Agreement
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as Amended, identified as document (xx) in the
Substituted Escrow Agreement,
c.

To PPI:
(i)

Original Special Warranty Deed (from GPCC to

PPI) covering Parcel 2E dated October 14, 1975,
identified as document (ccc) in the Substituted Escrow
Agreement.
(ii)

Original Special Warranty Deed from GPCC to

PPI covering Parcel 7-2B dated October 14, 1975,
identified as document (ddd) in the Substituted Escrow
Agreement.
(iii)

Original Special Warranty Deed from GPCC

to PPI covering Parcel 18 dated October 14, 1975,
identified as document (eee) in the Substituted Escrow
Agreement.
I.
21.

TWELFTH CLAIM (GPCC, ROYAL STREET)

Because UPCM's Twelfth Claim against GPCC and

Royal Street for reformation of the 1971 Water Rights Purchase
Agreement is based on events that occurred subsequent to the
execution of the agreement, and events that occurred subsequent
to the 1975 amendments to that agreement, that Claim fails to
state a cause of action upon which reformation may be granted.
J.
22.
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SEVENTH CLAIM (GPCC)

Pursuant to paragraph 14 of the Lease (Resort
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Area) and the Third Amendment thereto, the sale of the Town
Lift property by UPCM was required in order for the Third
Amendment to become effective.

Because that sale never

occurred, the Town Lift property remains part of the Lease
(Resort Area), and this portion of UPCM's Seventh Claim for
trespass against GPCC shall be dismissed.
23.

The balance of the Seventh Claim for trespass

against GPCC fails because of UPCM's contractual duties of
cooperation with GPCC under Paragraph 19 of the Land Purchase
Agreement, and because of UPCM's written and verbal consent to
GPCC's use of the land in question.
III.
1.

ORDER

Defendants' and intevenor's motions to dismiss or

for summary judgment are granted.
2.

The Amended Complaint is dismissed with prejudice

as to defendants AMOT, Morgan, Fidelity, GPI, PPI, Royal Street
and intervenor Wells Fargo.
3.

The Amended Complaint is also dismissed with

prejudice as to defendant GPCC, except that the Court reserves
for further determination the issue of whether UPCM has a claim
for damages against GPCC based upon defaults under the Lease
(Resort Area) alleged in paragraph 116(e)(ii) of the Amended
Complaint.
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4.

Defendant First Security Bank of Utah, N.A., is

ordered to release certain instruments of title from escrow
forthwith, as follows:
a.

To GPCC:
(i)

Original Conveyance covering resort

facilities dated October 11, 1975, identified as
document (dd) in the Substituted Escrow Agreement
dated October 11, 1975 ("Substituted Escrow
Agreement").
(ii)

Original Special Warranty Deed (from UPCM

to GPCC) covering Parcel 18 dated October 11, 1975,
identified as document (ee) in the Substituted Escrow
Agreement.
(iii)

Special Warranty Deeds to any other

parcels of the Development Properties (as that term is
used in the Substituted Escrow Agreement), not
previously delivered, including the Original Special
Warranty Deed (from UPCM to GPCC) covering Parcel 2E
dated October 11, 1975, identified as document (j) in
the Substituted Escrow Agreement (if not already
delivered), and any undelivered Original Special
Warranty Deed (from UPCM to GPCC) covering Parcel
7-2B.
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Further, UPCM is hereby ordered to deliver to
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GPCC any and all policies of title insurance required
to be delivered under the provisions of the Land
Purchase Agreement as amended.
(iv)

Original Conveyance dated October 11, 1975

covering water rights purchased under the Water Rights
Purchase Agreement as Amended, identified as document
(ff) in the Substituted Escrow Agreement.
(v) Original Lease (Crescent Ridge) dated May 1,
1975 and identified as document (e) in the Substituted
Escrow Agreement.
b.

To Royal Street Land Co./Deer Valley
Resort Co.:
Original Conveyance dated October 14, 1975

covering an undivided one-half interest in water
rights covered by the Water Rights Purchase Agreement
as Amended, identified as document (xx) in the
Substituted Escrow Agreement.
c.

To PPI:
(i)

Original Special Warranty Deed (from GPCC to

PPI) covering Parcel 2E dated October 14, 1975,
identified as document (ccc) in the Substituted Escrow
Agreement.
(ii)

Original Special Warranty Deed from GPCC to

PPI covering Parcel 7-2B dated October 14, 1975,
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identified as document (ddd) in the Substituted Escrow
Agreement.
(iii)

Original Special Warranty Deed from GPCC

to PPI covering Parcel 18 dated October 14, 1975,
identified as document (eee) in the Substituted Escrow
Agreement.
5.

Defendant First Security Bank of Utah, N.A. is

also ordered to release (at the same time the above instruments
of title are released from escrow) funds held in escrow to the
party to which they are owed, including UPCM, GPI and PPI.
DATED this

/J

day of May, 1990.
BY THE COURT:

PA? B. BRIAN
Third District Court Judge
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MAILING CERTIFICATE

,

Tjtk
I hereby certify that, on the __/

day of May, 1990,

I caused to be mailed, postage prepaid, a true and correct copy
of the foregoing FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER
GRANTING DEFENDANTS' MOTIONS TO DISMISS OR FOR SUMMARY JUDGMENT
to the following:
David K. Watkiss
David B. Watkiss
WATKISS & SAPERSTEIN
310 South Main, Suite 1200
Salt Lake City, Utah 84101-2171
James A. Boevers
PRINCE, YEATES & GELDZAHLER
175 East Fourth South, Suite 900
Salt Lake City, Utah 84111
Richard D. Burbidge
Stephen B. Mitchell
BURBIDGE St MITCHELL
139 East South Temple, #2001
Salt Lake City, Utah 84111
Michael F. Jones
PRUITT, GUSHEE & FLETCHER
Suite 1850 Beneficial Life Tower
Salt Lake City, Utah 84111
Gordon L. Roberts
Randy L. Dryer
Elisabeth R. Blattner
PARSONS, BEHLE & LATIMER
185 South State, Suite 700
Salt Lake City, Utah 84101
Merlin O. Baker
Jonathan A. Dibble
Keith A. Kelly
RAY, QUINNEY & NEBEKER
400 Deseret Building
79 South Main Street
P.O. Box 45385
Salt Lake City, Utah 84145-0385
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Gordon Strachan, Esq.
STRACHAN & STRACHAN
614 Main Street, Suite 401
P.O. Box 4485
Park City, Utah 84060-4485
Philip C. Potter, Jr.
Donald N, Dirks
DAVIS, POLK & WARDWELL
One Chase Manhattan Plaza
New York, New York 10005
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CERTIFICATE OF SERVICE
I hereby certify that on the 15th day of February, 1991 four
true and correct copies of the foregoing BRIEF OF APPELLEES
MORGAN GUARANTY TRUST COMPANY OF NEW YORK, FIDELITY BANK OF
PHILADELPHIA, GREATER PROPERTIES, INC. AND PARK PROPERTIES,
INC. were hand delivered to the following counsel:
DAVID K. WATKISS
DAVID B. WATKISS
PERRIN R. LOVE
CAROLYN COX
WATKISS & SAPERSTEIN
310 South Main street
Suite 1200
Salt Lake City, Utah 84101
JAMES A. BOEVERS
PRINCE, YEATES & GELDZAHLER
City Centre I
Suite 900
175 East 400 South
Salt Lake City, Utah 84111
RICHARD W. GIAUQUE
WENDY A. FABER
GIAUQUE, CROCKETT & BENDINGER
500 Kearns Building
Salt Lake City, Utah 84101

MICHAEL F. JONES
PRUITT, GUSHEE & BACHTELL
Suite 1850
Beneficial Life Tower
36 South State Street
Salt Lake City, Utah 84111
RICHARD D. BURBIDGE
STEPHEN B. MITCHELL
BURBIDGE & MITCHELL
139 East South Temple, #2001
Salt Lake City, Utah 84111
MERLIN O. BAKER
JONATHAN A. DIBBLE
RAY, QUINNEY & NEBEKER
79 South Main Street
P.O. Box 45385
Salt Lake City, Utah 84145-0385

and four copies were mailed, postage prepaid, addressed to the
following counsel:
GORDON STRACHAN
STRACHAN & STRACHAN
614 Main Street
Suite 401
P.O. Box 4485
Park City, Utah 84060-4485
HOWARD L. EDWARDS
515 South Flower Street
Los Angeles, CA 90071

